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A preliminary injunction is extraordinary relief. It is warranted only if a 

plaintiff is likely to suffer irreparable harm while the court reaches a decision on 

the merits. Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 22 (2008). A genuine 

likelihood of harm is demanded to justify short-circuiting the normal judicial 

process and granting a plaintiff relief before deciding the merits. 

Plaintiffs cannot meet that burden. They claim to need an immediate 

injunction against the Clean Water Rule, but the rule has already been suspended 

administratively. It is not being implemented now, it will not be implemented 

any time soon, and because the federal agencies intend to repeal the rule, it may 

never be implemented. Plaintiffs do not dispute this, and these facts conclusively 

show that their preliminary injunction motions are not only unripe but also 

meritless. 

Plaintiffs got what they wanted from the agencies: a suspension of the rule. 

Still, they come to this Court claiming to need a preliminary injunction on top of 

that suspension—simply to provide a backup to the suspension, just in case. 

Preliminary injunctions cannot be treated as “belt-and-suspenders” relief. They 

are extraordinary, warranted only if there is a real risk of irreparable harm 

without one. Here, there is quite clearly no such risk. 

For these and the additional reasons described below, Plaintiffs’ motions 

for a preliminary injunction must be denied.   
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NATURE AND STAGE OF THE PROCEEDINGS 

The Environmental Protection Agency and Army Corps of Engineers 

(together, the agencies) published a final rule in June 2015 to clarify the definition 

of the Clean Water Act’s term, “waters of the United States.” 80 Fed. Reg. 37054 

(June 29, 2015) (Clean Water Rule). That rule has been stayed by court order since 

October 2015, and has now additionally been suspended, through a separate 

rulemaking, until February 2020. 83 Fed. Reg. 5200 (Feb. 6, 2018). The agencies 

have announced a plan to rescind and replace the rule during the administrative 

suspension. Id. at 5200, 5206. Plaintiffs now seek an immediate court order to 

enjoin, nationwide, the suspended rule.  

STATEMENT OF ISSUES AND STANDARD OF REVIEW 

To obtain a preliminary injunction, plaintiffs must demonstrate: (1) a 

substantial likelihood of success on the merits; (2) a substantial threat that 

plaintiffs will suffer irreparable injury if the injunction is not granted; (3) that the 

imminent harm to plaintiffs outweighs any harm the injunction might cause 

opposing parties; and (4) that the injunction is in the public interest. Blue Bell Bio-

Med. v. Cin-Bad, Inc., 864 F.2d 1253, 1256 (5th Cir. 1989). A “preliminary 

injunction is an extraordinary remedy which should not be granted unless the 

party seeking it has clearly carried the burden of persuasion on all four 

requirements.” PCI Transp., Inc. v. Fort Worth & W. R.R. Co., 418 F.3d 535, 545 (5th 
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Cir. 2005) (internal quotation marks omitted). The decision to grant or deny a 

preliminary injunction is in the district court’s discretion, when the four factors 

are met, and is reviewed on appeal for abuse of discretion. White v. Carlucci, 862 

F.2d 1209, 1211 (5th Cir. 1989). 

BACKGROUND AND PROCEDURAL HISTORY 

The goal of the Clean Water Act is to “restore and maintain the chemical, 

physical, and biological integrity of the Nation’s waters.” 33 U.S.C. § 1251(a). To 

achieve that goal, the law applies key pollution-control measures to “navigable 

waters,” which Congress defined as “the waters of the United States.” 33 U.S.C. 

§ 1362(7). The agencies published the Clean Water Rule in 2015 to provide much-

needed clarity on the meaning of “waters of the United States.” 80 Fed. Reg. at 

37055. Based on extensive scientific evidence, independent expert peer review, 

more than a million public comments, and economic, policy, and legal analyses, 

the rule results in better protection for many vital water bodies, including 

streams that supply drinking-water systems and wetlands that protect 

communities from flooding and provide habitat for wildlife. 

The rule is not a “sprawling regulation.” Dkt. 61 (3:15-cv-165) (hereafter 

“Indus. Br.”) 1. Its text fills two pages of the Federal Register, and it makes 

modest, clarifying changes to the definitional rule that it replaces. For instance, 

the prior regulatory definition of “waters of the United States” included all 
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“[t]ributaries,” undefined. 33 C.F.R. § 328.3(a)(5) (2014). The Clean Water Rule 

now defines “tributary”: a water that contributes flow to a navigable or interstate 

water, that has a bed and banks and an ordinary high water mark. 80 Fed. Reg. at 

37105; 33 C.F.R. § 328.3(c)(3).2 Based on their analysis of the scientific literature, 

the agencies concluded that tributaries, so defined, qualify as “waters of the 

United States” under Supreme Court precedent. That is because such tributaries 

significantly affect the chemical, physical, or biological integrity of downstream 

navigable waters—i.e., they have a “significant nexus” to those waters. 80 Fed. 

Reg. at 37060; Rapanos v. United States, 547 U.S. 715, 759 (2006) (Kennedy, J., 

concurring in the judgment). 

The rule is appended to this brief, for the Court’s convenience. App. Tab 2. 

As with “tributaries,” it protects some waters categorically, including “adjacent” 

waters, as defined. 33 C.F.R. § 328.3(a)(6), (c)(1). Adjacent waters include, for 

instance, wetlands lying within 100 feet of a river. Id. § 328.3(c)(1), (c)(2). On the 

other hand, the rule categorically excludes some waters, such as those more than 

4,000 feet from a traditional navigable water, interstate water, or tributary. See id. 

§ 328.3(a)(8). Finally, waters that are neither categorically included nor excluded 

may be found to be a “water of the United States” on a case-by-case basis, after 

                                              
2 The rule changed several sections of the C.F.R. defining “waters of the United 
States.” For ease of reference this brief cites the codification in Title 33, part 328. 
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determining whether the water significantly affects the integrity of downstream 

waters. Id. § 328.3(a)(7), (a)(8), (c)(5). Case-by-case determinations were a 

dominant feature of the pre-rule regulatory regime; the rule reduces the need for 

them by increasing the number of waters that are categorically included or 

excluded. 80 Fed. Reg. at 37057.   

The impact of the rule on the legal scope of the Clean Water Act is modest. 

It contracts Clean Water Act coverage when compared to the regulatory text that 

preceded it and the agencies’ historical practices, and it very modestly expands 

coverage—by less than 5%—when compared to the agencies’ most recent 

application of their regulations. 80 Fed. Reg. at 37054, 37101. But the rule’s 

practical impact is significant. For instance, the lack of clarity in the pre-rule 

regulatory regime led to underenforcement of the Act’s protections. The rule 

better protects certain waters by clarifying that they are protected, even if they 

were covered by the Act before the rule, too. 

The final rule was immediately challenged in court. In August 2015, the 

District of North Dakota stayed the rule in 13 states. N. Dakota v. EPA, 127 F. 

Supp. 3d 1047 (D.N.D. 2015); see also Dkt. 79, No. 3:15-cv-59 (D.N.D. 2015) 

(limiting stay to 13 states). In October 2015, the Sixth Circuit stayed the rule 

nationwide. In re EPA & Dep’t of Def. Final Rule: “Clean Water Rule: Definition of 

Waters of the United States,” 803 F.3d 804 (6th Cir. 2015). Both stays are still in 
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effect. Although the Supreme Court ruled last month that the Sixth Circuit lacked 

jurisdiction, Nat’l Ass’n of Mfrs. v. Dep’t of Def., 138 S. Ct. 617, 2018 WL 491526 

(Jan. 22, 2018), the Supreme Court’s certified judgment has not yet issued.   

On February 6, the agencies published a rule suspending the Clean Water 

Rule’s “applicability” until February 2020. 83 Fed. Reg. 5200. This effectively 

nullifies the rule for two years. On the day it was published, Natural Resources 

Defense Council and National Wildlife Federation (Intervenors here) challenged 

that suspension in federal district court for the Southern District of New York, see 

No. 1:18-cv-1048 (S.D.N.Y), as did New York State and others, see No. 1:18-cv-

1030 (S.D.N.Y). 

The agencies, under the new administration, have also proposed to rescind 

and replace the Clean Water Rule altogether. In February 2017, President Trump 

directed the agencies to “publish for notice and comment a proposed rule 

rescinding or revising the rule.” Exec. Order No. 13778, 82 Fed. Reg. 12497, § 2 

(Feb. 28, 2017). In July, the agencies proposed to rescind the rule, 82 Fed. Reg. 

34899 (July 27, 2017), and announced their intention to replace it within the next 

two years through a new rulemaking, id. at 34901; see also 83 Fed. Reg. at 5206. 

SUMMARY OF ARGUMENT 

Plaintiffs are not likely to suffer harm from the rule before this Court can 

address the merits of their challenge in the normal course. The rule is subject to a 
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two-year suspension, and the agencies plan to rescind and replace the rule before 

that suspension expires. Any claim to an injunction is therefore unripe. And even 

assuming the rule were about to go into effect, Plaintiffs still would not be 

entitled to an injunction. Their allegations of harm are conclusory; they are 

unlikely to succeed on the merits of their challenge to the rule; and the balance of 

equities and the public interest tip sharply against an injunction. For multiple 

reasons, a preliminary injunction is inappropriate here. 

ARGUMENT 

I. Plaintiffs’ preliminary injunction motions are not ripe for review 

In general, “a claim is not ripe for adjudication if it rests upon contingent 

future events that may not occur as anticipated, or indeed may not occur at all.” 

Texas v. United States, 523 U.S. 296, 300 (1998) (internal quotation marks omitted). 

Plaintiffs’ motions rest on contingent future events, and should be denied. 

Ripeness doctrine determines “when . . . litigation may occur,” precluding 

litigation when the asserted injuries are still “speculative and may never occur.” 

Roark & Hardee LP v. City of Austin, 522 F.3d 533, 544 n.12 (5th Cir. 2008) (citation 

omitted). The doctrine reflects “concern about the proper—and properly 

limited—role of the courts in a democratic society.” See id. at 542 (citation 

omitted). It also protects agencies “from judicial interference until an 
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administrative decision has been formalized and its effects felt in a concrete way 

by the challenging parties.” Abbott Labs. v. Gardner, 387 U.S. 136, 148-49 (1967). 

Ripeness has both constitutional and prudential dimensions. Roark & 

Hardee, 522 F.3d at 544. Plaintiffs must demonstrate injury that is “imminent 

rather than conjectural or hypothetical.” See Miss. State Democratic Party v. 

Barbour, 529 F.3d 538, 545 (5th Cir. 2008) (citation omitted). The doctrine also 

requires balancing “the hardship of withholding decision and the fitness of the 

case for judicial resolution.” See Brooklyn Union Gas Co. v. FERC, 190 F.3d 369, 373 

(5th Cir. 1999). Factors considered in determining whether a case is ripe include: 

“(1) whether the issues presented are purely legal; (2) whether the impact on the 

petitioners is direct and immediate; and (3) whether resolution will foster 

effective administration” of the law. Jobs, Training & Servs., Inc. v. E. Texas Council 

of Gov’ts, 50 F.3d 1318, 1325 (5th Cir. 1995). Even when an issue presents purely 

legal questions, the plaintiff must still show some hardship to establish ripeness. 

Texas v. United States, 497 F.3d 491, 498 (5th Cir. 2007). 

Proving ripeness is the plaintiff’s burden. Miss. State Democratic Party, 529 

F.3d at 545. Here, Plaintiffs claim they will be injured if the Clean Water Rule 

comes into effect. Dkt. 79 (3:15-cv-162) (hereafter “State Br.”) 10; Indus. Br. 15. 

But they have not alleged that this is likely to happen, or supported their claims 

of possible future injury with credible evidence. Even if Plaintiffs might someday 
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suffer an injury from the rule (which they have not shown), these preliminary 

injunction motions are not presently ripe. 

Pursuant to a Presidential order, the agencies have initiated a rulemaking 

to rescind the Clean Water Rule, have suspended implementation of the rule for 

two years, and have announced their intention to replace it before that period 

expires. Plaintiffs’ hypothesized future injury from the rule thus depends on 

“contingent future events that may not occur as anticipated, or indeed may not 

occur at all.” Texas v. United States, 523 U.S. at 300. That conjectural injury does 

not satisfy Plaintiffs’ burden to “show some hardship” before obtaining judicial 

relief. Choice Inc. of Texas v. Greenstein, 691 F.3d 710, 715 (5th Cir. 2012).3 

Plaintiffs’ demand for a preliminary injunction—to enjoin a rule that has 

been suspended, will not be implemented for some time, and may never be 

implemented—is unripe. “Article III courts should not make decisions unless 

they have to.” Nat’l Treasury Employees Union v. United States, 101 F.3d 1423, 1431 

(D.C. Cir. 1996). That concern is heightened where, as here, judicial restraint may 

be necessary to prevent “unnecessary decision of constitutional issues.” 

Blanchette v. Conn. Gen. Ins. Corps., 419 U.S. 102, 138 (1974); Ashwander v. Tenn. 

                                              
3 Industry Plaintiffs also allege they suffer from the “uncertainty” of whether or 
not the rule will be implemented in the future. E.g., Indus. Br. 15. As discussed 
infra at pp. 13-16, the supposed injury of “uncertainty” is insufficient to justify an 
injunction and would not be redressed by one anyway. 

Case 3:15-cv-00162   Document 100   Filed in TXSD on 02/14/18   Page 11 of 44



10 
 

Valley Auth., 297 U.S. 288, 341 (1936) (Brandeis, J., concurring); see State Br. 9 

(raising constitutional issues); Indus. Br. 13 (same). 

This Court does not presently have to decide whether to enjoin the Clean 

Water Rule because that rule has already been suspended, is being reconsidered, 

and may never come into effect. Under the ripeness doctrine, the Court should 

not do so. 

II. Even if Plaintiffs’ motions were ripe, they would not be entitled to a 
preliminary injunction 

Plaintiffs’ arguments for why they meet the four factors necessary to 

justify a preliminary injunction are cursory and rely heavily on the Sixth Circuit’s 

stay of the rule in 2015. But when the Sixth Circuit issued the stay, the rule had 

not been administratively suspended and the agencies had not promised to 

replace it. That alone is sufficient reason for this Court to disregard the Sixth 

Circuit’s opinion, issued in an entirely different legal context. In addition, the 

Sixth Circuit’s opinion suffers from multiple errors. Perhaps most glaringly, the 

Circuit granted a stay despite finding “no compelling showing that any of the 

petitioners will suffer immediate irreparable harm.” In re EPA, 803 F.3d at 808. 

That was reversible error under Supreme Court precedent. Winter, 555 U.S. at 22. 
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A. Plaintiffs have not shown likely irreparable injury  

A court may issue a preliminary injunction only where the plaintiffs 

demonstrate irreparable injury that “is likely in the absence of an injunction.” 

Winter, 555 U.S. at 22. Plaintiffs have not carried that burden. 

Because “[t]he purpose of a preliminary injunction is merely to preserve 

the relative positions of the parties until a trial on the merits can be held,” Univ. 

of Tex. v. Camenisch, 451 U.S. 390, 395 (1981), “only those injuries that cannot be 

redressed by the application of a judicial remedy after a hearing on the merits 

can properly justify a preliminary injunction.” Canal Auth. of State of Fla. v. 

Callaway, 489 F.2d 567, 573 (5th Cir. 1974). A preliminary injunction will not be 

issued “simply to prevent the possibility of some remote future injury.” United 

States v. Emerson, 270 F.3d 230, 262 (5th Cir. 2001) (citation omitted).  

Industry Plaintiffs misleadingly suggest they have a “lessened” burden to 

show irreparable harm because of “very strong[]” merits arguments. Indus. Br. 

16-17; see also State Br. 8. That is incorrect. The Supreme Court has made clear 

that a plaintiff must prove likely irreparable injury, whatever the strength of its 

merits arguments. Winter, 555 U.S. at 21-22; contra Indus. Br. 17 (citing for the 

“lessened” burden suggestion one pre-Winter case and one unpublished decision 

that, for this point, cites only pre-Winter cases). 
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1. Plaintiffs cannot be harmed by a suspended rule  

EPA has suspended enforcement of the Clean Water Rule for two years 

and plans to replace the rule before those two years pass. 83 Fed. Reg. at 5200, 

5206. In these circumstances, Plaintiffs are not suffering any injury from the rule 

requiring preliminary relief. Even if Plaintiffs fear that the rule may eventually be 

implemented, they have not even alleged, let alone made a “clear showing,” that 

this result is “likely.” Winter, 555 U.S. at 22. They cannot obtain preliminary relief 

without doing so.  

State Plaintiffs go so far as to claim that a preliminary injunction is 

necessary now because the government may fail to replace the rule within two 

years, despite the agencies’ commitment to doing so: “two years is not necessarily 

enough.” State Br. 13 (emphasis added). But the extraordinary relief of a 

preliminary injunction is obviously not justified in 2018 just because plaintiffs 

fear they may be harmed by hypothesized events in 2020. 

As noted above, Intervenors challenged the suspension in court on 

February 6, 2018. No. 1:18-cv-1048 (S.D.N.Y.). If that challenge were to be 

successful, and a court were to vacate the suspension, that would be the 

appropriate time for Plaintiffs to raise their claims of harm from the rule. But 

while the rule is suspended, it does not and is not “likely” to cause any 

“irreparable harm” necessary to justify a preliminary injunction. 
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2. Regulatory uncertainty is not irreparable harm  

Industry Plaintiffs claim that despite the rule’s suspension, they suffer 

from regulatory “uncertainty” and thus require a preliminary injunction against 

the rule. Indus. Br. 14-15. This argument is specious. The “harm” of uncertainty 

is not cognizable for preliminary injunction purposes. Even if it were, a 

preliminary injunction from this Court would not relieve any such “uncertainty.” 

First, the harm of “uncertainty” that Plaintiffs claim to suffer would not 

suffice for standing purposes, and cannot meet the requirement for a preliminary 

injunction either. “Uncertainty, like unfavorable dicta and the possibility of 

future re-litigation, is an insufficient basis for Article III standing.” In re 

Wingerter, 594 F.3d 931, 946 (6th Cir. 2010); see Texas v. United States, 86 F. Supp. 

3d 591, 672 (S.D. Tex.), aff’d, 809 F.3d 134 (5th Cir. 2015) (harm insufficient for 

standing purposes also insufficient for preliminary injunction). Plaintiffs must 

assert “‘more than the possibility an agency may one day reverse its position,’ 

because ‘[i]t would be a strange thing indeed if uncertainty were a sufficiently 

certain harm to constitute an injury in fact.’” Lower E. Side People’s Fed. Credit 

Union v. Trump, No. 17 CIV. 9536 (PGG), 2018 WL 703298, at *9 (S.D.N.Y. Feb. 1, 

2018) (quoting New Eng. Power Generators Ass’n, Inc. v. FERC, 707 F.3d 364, 369 

(D.C. Cir. 2013)). The risk that agency rules might change is not a cognizable 

injury. Conlon v. Sebelius, 923 F. Supp. 2d 1126, 1132 (N.D. Ill. 2013) (“Plaintiffs 
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assert that the possibility of a change (or lack thereof) in a regulation causes 

Plaintiffs immediate harm, because that possibility affects their ability to plan for 

the future. Those claims of present injury are remote and based in conjecture; the 

claims do not establish an actual, concrete harm required to confer standing to 

Plaintiffs.”). Regulatory uncertainty cannot justify a preliminary injunction. 

Second, a preliminary injunction would not resolve the claimed harm of 

“uncertainty” because, among other things, a preliminary injunction is 

temporary by definition—this Court could dissolve any such injunction and 

decide against the plaintiffs after a more thorough review of the merits. A 

preliminary injunction is also subject to immediate appeal. 28 U.S.C. § 1292(a). 

Winning a preliminary injunction therefore does not provide “certainty” for any 

longer than it would take for this Court to reach a decision on the merits or for 

one of the parties to win an appeal. 

Third, Plaintiffs ignore that a central goal of the Clean Water Rule is to 

eliminate uncertainty caused by the unclear state of the law that preceded the 

rule. 80 Fed. Reg. at 37056, 37057; see infra pp. 37-39. Chief Justice Roberts himself 

encouraged the agencies to publish a clearer definitional rule to resolve that 

uncertainty. Rapanos, 547 U.S. at 758 (Roberts, C.J., concurring). The rule was 

specifically written to provide clarity. Plaintiffs have no honest argument that it 

fails to do so.  
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Fourth, the agencies have already announced that they intend to replace 

the current rule with a new one sometime in the next two years. 83 Fed. Reg. at 

5206. Plaintiffs do not claim to know what that new rule will say, nor could they. 

No matter what happens in this lawsuit, then, and whether or not this Court 

preliminarily enjoins the rule, Plaintiffs will likely be subject to a new, as-yet-

unknown rule sometime within the next two years. That rule itself will almost 

surely be challenged in court. A preliminary injunction would not help Plaintiffs 

with their claimed harm from uncertainty about the future. The prospect of a 

“flip-flopping regulatory environment” will persist regardless. 

Finally, Plaintiffs’ argument betrays deep hypocrisy. When the federal 

government asked the Multi-District Litigation panel to consolidate the dozen-

plus district court challenges to the Clean Water Rule before a single court, these 

plaintiffs opposed it. The reason they gave was that preventing consolidation 

would encourage potentially conflicting results in duplicative lawsuits 

challenging the rule. See Brief of American Farm Bureau Federation et al., In re: 

Clean Water Rule: Definition of “Waters of the United States,” MDL No. 2663 

(J.P.M.L. Aug. 19, 2015), Dkt. 12 at 2 (“[A] risk of inconsistent legal 

determinations by district courts . . . is a reason to deny transfer, not to grant it”); 

id. at 11 (“[A]voidance of potentially conflicting legal rulings provides no basis 

whatsoever for granting transfer and consolidation. If anything, it is a basis for 
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the denial.”). If uncertainty caused by litigation is the harm, Plaintiffs brought it 

on themselves by encouraging multiple lawsuits and conflicting results. 

Industry Plaintiffs’ argument also contradicts the public comments they 

submitted to the agencies to support the rule’s suspension. Plaintiffs said the 

suspension was necessary to “ensure regulatory clarity,” App. Tab 5 at 1, that it 

would “provide regulatory continuity and clarity,” App. Tab 6 at 1, and that it 

was “critical to providing continuity and regulatory certainty for regulated 

entities, federal and state regulators, and the public generally,” App. Tab 7 at 1.4 

Now that Plaintiffs have won the suspension that they themselves said would 

provide “regulatory certainty,” they are not entitled to a preliminary injunction 

on the basis that it would address precisely the same alleged harm. 

For a regulated industry, some uncertainty comes with the territory. 

Administrations change. Regulations are reconsidered and revisited. Lawsuits 

are filed, and sometimes succeed. There is nothing exceptional about any of this. 

Plaintiffs do not cite a single case for the proposition that regulatory uncertainty 

is an injury sufficient to warrant a preliminary injunction. It is not. 

                                              
4 State Plaintiffs Texas and Louisiana submitted similar comments, saying the 
suspension provides “regulatory consistency.” App. Tab 8 at 2. 
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3. Even if the rule were about to be implemented, Plaintiffs’ 
declarations do not establish harm from the rule 

Even if Plaintiffs had shown a likelihood that the Clean Water Rule would 

come into effect before this case could be decided on the merits, they still have 

not made a “clear showing” of irreparable injury likely to result from the rule. 

Winter, 555 U.S. at 22. Although the rule was promulgated in 2015 and was 

implemented for six weeks, no plaintiff “has . . . identified a single concrete 

example” of injury the rule caused. Choice Inc. of Tex., 691 F.3d at 716. 

The declarations filed by the States do not identify concrete harm. Instead 

they make nebulous, speculative, and sweeping claims: unspecified development 

“could be impacted” by the rule, Dkt. 79-2 (3:15-cv-162) ¶ 9; the rule’s “potential” 

to expand jurisdiction will require “additional taxpayer resource [sic],” Dkt. 79-3 

(3:15-cv-162) ¶ 4; the purported “changeable nature” of the rule would impede 

“orderly review and permitting” of unspecified transportation projects, Dkt. 79-1 

(3:15-cv-162) ¶ 8; and the rule “may change” the highest and best use of 

unnamed property and “potentially prohibit” development with a “reasonable 

rate of return,” Dkt. 93-2 (3:15-cv-162) ¶ 8. One declarant suggests that all 

agriculture throughout Texas will be “significantly and negatively harmed,” 

based on unsupported claims about the rule. Dkt. 93-1 (3:15-cv-162) ¶ 5; e.g., id. 

¶ 4(f) (asserting, with no support, that the rule will “decrease . . . land values”). 

These broad allegations are patently insufficient. Holland Am. Ins. Co. v. 

Case 3:15-cv-00162   Document 100   Filed in TXSD on 02/14/18   Page 19 of 44



18 
 

Succession of Roy, 777 F.2d 992, 997 (5th Cir. 1985) (plaintiffs must make a “clear 

showing” of irreparable harm, and “[s]peculative injury is not sufficient”). State 

Plaintiffs have not named any specific waters within their borders as to which 

the Clean Water Rule expands federal jurisdiction. Nor have they detailed any 

specific economic impacts to them, named any particular project that would be 

affected, or identified any associated costs.  

Industry Plaintiffs promise some “concrete examples” of harm, Indus. Br. 

15, but fail to deliver. The declarations submitted in this case neither identify any 

specific waters that would be newly covered by the Clean Water Rule, nor any 

specific actions that Plaintiffs’ members have taken because they expect the 

suspension of the rule to be invalidated. Rather, the declarants offer superficial 

and conclusory claims. Mr. Feldman’s cursory declaration does not allege 

concrete harm; instead he “anticipate[s]” that the Clean Water Rule, which is not 

in effect, will delay unspecified “projects or activities” in his industry generally. 

Dkt. 61-1 (3:15-cv-165), Tab 3, ¶ 6. Mr. Eisenberg echoes Mr. Feldman—repeating 

identical boilerplate language—and also “anticipate[s]” that, if the rule were in 

effect, it would delay unspecified “projects or activities” in his industry too. Dkt. 

61-1 (3:15-cv-165), Tab 2, ¶ 4. Such generic and unsupported opinions are 

manifestly inadequate. Texas First Nat. Bank v. Wu, 347 F. Supp. 2d 389, 399 (S.D. 

Tex. 2004) (“The Court is not inclined to find that Defendants will suffer 
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irreparable injury based on speculation alone.”); cf. Fed. R. Evid. 602 (requiring 

witness to establish foundation for testimony); Fed. R. Evid. 701 (precluding lay 

opinion unless based on the witness’s own perception); Fed. R. Evid. 702 

(requiring expert opinion testimony to be based on “reliable principles and 

methods . . . reliably applied”). 

The third industry declarant, Mr. Parrish, bases his entire claim of harm on 

“uncertainty” about whether the Clean Water Rule will go into effect in the 

future. Dkt. 61-1 (3:15-cv-165), Tab 4, ¶ 14. As explained above, uncertainty does 

not qualify as irreparable harm, and a preliminary injunction from this Court 

would not resolve it in any event.5 

Industry Plaintiffs attempt to bolster these inadequate allegations with 

citations to old declarations filed in the Sixth Circuit, largely executed in 

September and October of 2016. Plaintiffs did not even confirm that these stale 

declarations were still accurate before appending them, and at least some of 

them are not. For example, Industry Plaintiffs point to the Sixth Circuit 

declaration of Kelly Norton, who was then the President of the Arizona Mining 

                                              
5 Mr. Parrish also seeks to undermine comity, claiming to need an injunction to 
nullify “[a]ny court injunction” by another district court that allows the rule to be 
implemented. Id. ¶ 6, see id. ¶ 5. That is an unwise and probably unprecedented 
basis for a preliminary injunction; we are not aware of any court awarding a 
preliminary injunction to block the effects of other federal courts acting within 
their jurisdiction on cases properly before them. 
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Association and signed her declaration in that capacity. Indus. Br. 15 (citing App. 

Tab 1-B at 86a-104a); Dkt. 61-1 (3:15-cv-165), Tab 1-B at 86a-104a. But Ms. Norton 

resigned that position in June 2017, after being named as an unindicted co-

conspirator to federal fraud and bribery charges. See Ryan Randazzo, Republic, 

“Arizona Mining Association President Kelly Norton resigns after ex-husband 

indicted” (June 7, 2017), available at http://bit.ly/2G9YW68; see also Dkt. 83 at 7, 

No. 2:17-cr-00713-JJT-3 (D. Ariz.).  

Industry Plaintiffs also do not point to any particular allegations in the old 

Sixth Circuit declarations that they maintain reflect an actual, imminent harm, 

and they fail to assert, much less prove, that these declarations reflect a current 

understanding of the legal status of individual waters or actions being taken that 

may affect such waters. “The burden is on the litigating party to put its evidence 

in a form the court can reasonably use.” Libertarian Party of Tex. v. Fainter, 741 

F.2d 728, 730 (5th Cir. 1984). Plaintiffs have not done that. 

Evidentiary rules may be relaxed at the preliminary injunction stage, but a 

plaintiff seeking preliminary relief must still carry its burden of proof. Plaintiffs 

must present a “record . . . support[ing]” the proposed injunction, including the 

factual findings that Federal Rule of Civil Procedure 52(a)(2) would require this 

Court to make. Sierra Club, Lone Star Chapter v. FDIC, 992 F.2d 545, 551 (5th Cir. 

1993); accord Jackson Women’s Health Org. v. Currier, 760 F.3d 448, 451-52 (5th Cir. 
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2014). “[W]here no irreparable injury is alleged and proved, denial of a 

preliminary injunction is appropriate.” Canal Auth., 489 F.2d at 574; Holland Am. 

Ins. Co., 777 F.2d at 997. Plaintiffs have alleged little, and proven nothing. 

Preliminary relief should be denied. 

4. Sovereignty concerns do not justify a preliminary injunction 

State Plaintiffs do not explain the threat they see to their “sovereignty.” 

State Br. 10. The Clean Water Rule does not change the scheme of cooperative 

federalism under the Clean Water Act. The Act has always established a federal 

program of pollution control that states may choose, if they wish, to implement. 

33 U.S.C. § 1342(b). That has not changed. While the rule may clarify the Act’s 

scope, nothing in the rule “command[s] [states] to regulate.” Virginia v. Browner, 

80 F.3d 869, 882 (4th Cir. 1996). States may choose to let the federal government 

promulgate and enforce its own permit program if they prefer. Id. Although State 

Plaintiffs appear to argue in passing that this sort of choice violates the Tenth 

Amendment, Dkt. 16-5 (3:15-cv-162) (hereafter “State 2015 Br.”) 9, settled law 

indicates otherwise. Hodel v. Virginia Surface Min. & Reclamation Ass’n, Inc., 452 

U.S. 264, 288 nn.30-31 (1981); City of Abilene v. EPA, 325 F.3d 657, 662 & n.3 (5th 

Cir. 2003) (citation omitted) (rejecting Tenth Amendment challenge to the Clean 

Water Act, because the local government had a “choice”); see also Virginia, 80 F.3d 

at 882 (Clean Air Act).  
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To justify preliminary relief, State Plaintiffs must demonstrate they are 

likely to suffer concrete harm without it. But here, as in Texas v. United States, the 

States’ claim that they “suffer[] the immediate hardship of a ‘threat to 

federalism’” is nothing more than “an abstraction—and an abstraction no graver 

than the ‘threat to personal freedom’ that exists whenever an agency regulation 

is promulgated . . . .” 523 U.S. 296, 302 (1998). State Plaintiffs’ bare assertions of 

harm to sovereignty do not show irreparable injury justifying preliminary relief. 

* * * 

Finally, Plaintiffs ignore that the Court’s inquiry here is limited to 

whatever harm will be caused while the case is being adjudicated. 11A Wright, 

Miller, & Kane, Fed. Practice & Proc. § 2948.1 (plaintiffs must demonstrate they are 

“likely to suffer irreparable harm before a decision on the merits can be 

rendered”). Plaintiffs do not make any showing of irreparable harm that will 

occur pending judicial review. Winter, 555 U.S. at 22. Nor do they explain why 

they could not brief the merits in the ordinary course—assuming their claims are 

ripe—by filing a motion for summary judgment. That would allow the Court to 

decide the matter after thorough deliberation, with full briefing and a complete 

administrative record. Plaintiffs’ motions should be denied on this basis alone. 

Moreover, even if Plaintiffs had demonstrated a likelihood of irreparable 

harm—which they have not—they have come nowhere close to proving 
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widespread harm that would justify a nationwide injunction. A preliminary 

injunction is a “drastic and extraordinary remedy” in any circumstance. 

Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139, 165-66 (2010). It would be 

especially unwarranted to impose that extraordinary remedy across the entire 

country absent a truly urgent need.  

Here, there is no demonstrated need for a nationwide preliminary 

injunction. The Fifth Circuit in Texas v. United States affirmed a nationwide 

injunction because of a constitutional imperative in that case to establish a 

“uniform rule of naturalization,” and a mandate from Congress to enforce 

immigration laws “uniformly.” 809 F.3d 134, 187-88 (5th Cir. 2015). No similar 

imperative exists here. To the contrary, the Clean Water Act preserves the 

authority of states to adopt their own standards that are more stringent than 

minimum federal standards. 33 U.S.C. § 1370. The reasoning in Texas v. United 

States does not apply. 

Although three States are among the plaintiffs seeking to enjoin the rule, 

other sovereign States support the rule because it protects them from upstream 

water pollution, by clarifying where the Clean Water Act’s minimum standards 

apply. Several of these States intervened to defend the rule in the Sixth Circuit. 

Dkt. 19-1, No. 15-3571 (6th Cir.) (motion to intervene of States of New York, 

Connecticut, Hawaii, Massachusetts, Oregon, Vermont, and Washington, and the 
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District of Columbia). It would be particularly inappropriate for this Court to use 

its equity powers to harm those States by issuing a nationwide injunction based 

on Plaintiffs’ inadequate and unsupported protestations of someday, somewhere 

harm. Plaintiffs have failed to establish a likelihood of any harm, let alone harm 

sufficient to justify extraordinary, nationwide relief.  

B. Plaintiffs have failed to show a likelihood of success on the merits 

Plaintiffs’ arguments that they are likely to succeed on the merits are 

perfunctory, and the Court should reject them. State Plaintiffs devote only two 

paragraphs to the merits, and refer the Court to their motion from 2015. State Br. 

9. Industry Plaintiffs make similarly conclusory arguments, and cite the 93-page 

merits brief they filed in the Sixth Circuit. Indus. Br. 10-13. Plaintiffs in both cases 

seem to expect this Court to simply defer to the Sixth’s Circuit’s finding in 2015 

that plaintiffs had shown a substantial possibility of success on the merits. But 

that court’s order was incorrect, for the reasons explained below. The order was 

also issued quickly, without oral argument, before the court had even decided 

whether it had jurisdiction, and well before the federal government filed its 245-

page merits brief, which rebuts Plaintiffs’ arguments in full.6 

                                              
6 This Court should disregard Industry Plaintiffs’ 93-page merits brief from the 
Sixth Circuit. It transparently circumvents the Court’s 25-page limit for briefs 
absent leave of Court. See Court Procedure 7(A); Indus. Br. 10 n.2 (attaching the 
93-page brief because “it more fully develops our merits arguments”). If the 
Court considers that brief, in fairness it should also consider the federal 
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1. The rule properly relies on the significant-nexus test  

Plaintiffs are wrong in claiming that the Clean Water Rule exceeds the 

agencies’ statutory authority. State Br. 9; Indus. Br. 12. According to the Supreme 

Court, a water may be deemed a “water of the United States”—and therefore 

protected under the Clean Water Act—if it significantly affects a traditional 

navigable water, interstate water, or the territorial seas. This “significant-nexus” 

standard is articulated most fully in Justice Kennedy’s concurring opinion in 

Rapanos v. United States, 547 U.S. 715 (2006). Rapanos had no majority opinion, but 

appellate courts have held that at least those waters meeting Justice Kennedy’s 

significant-nexus standard are protected by the Act. See United States v. Robertson, 

875 F.3d 1281, 1289 (9th Cir. 2017) (collecting cases). The agencies therefore 

properly relied on the significant-nexus standard as the basis for the rule. See 

DOJ Br. 43-57 (App. Tab 3). 

Justice Kennedy concluded that wetlands have a significant nexus to a 

traditional navigable water—and are therefore “waters of the United States” in 

their own right—if the wetlands, “either alone or in combination with similarly 

                                              
government’s 245-page rebuttal brief, responding to Industry Plaintiffs’ brief, 
appended here at Tab 3 and cited, where appropriate, as “DOJ Br.” in the 
following sections. Industry Plaintiffs disingenuously assert that Intervenors can 
“attach their own Sixth Circuit brief,” but on Industry Plaintiffs’ motion that 
court stayed briefing before Intervenors had an opportunity to file a brief 
defending the rule. Dkts. 125, 169, 171-2, No. 15-3751 (6th Cir.). 
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situated [wet]lands in the region, significantly affect the chemical, physical, and 

biological integrity of other covered waters more readily understood as 

‘navigable.’” 547 U.S. at 780. Water bodies may be shown to have a significant 

nexus on a categorical basis: all water bodies within a category may be protected 

if the majority likely have a “significant nexus,” even if individual waters in the 

class do not influence downstream water quality. Id. at 780-81; see United States v. 

Riverside Bayview Homes, Inc., 474 U.S. 121, 135 n.9 (1985).7 

The rule interprets the Act’s scope in line with the significant-nexus 

standard. 80 Fed. Reg. at 37060. Some waters must meet this test on a case-

specific basis, 33 C.F.R. § 328.3(a)(7)-(8), while others meet the test categorically—

such as tributaries and “adjacent” waters. Id. § 328.3(a)(5)-(6). The rule is fully 

consistent with Supreme Court precedent, and Plaintiffs are unlikely to prevail 

on this argument. 

2. The agencies’ scientific and technical determinations were 
reasonable and entitled to deference 

At the heart of the rule is the agencies’ scientific and technical 

determination that tributaries and adjacent waters, as defined, significantly affect 

traditional navigable waters. This determination is supported by an extensive 

                                              
7 Industry Plaintiffs misleadingly suggest the Act only protects waters that can 
float a boat, Indus. Br. 12, but that has never been true. See Riverside Bayview 
Homes, 474 U.S. at 134 (confirming that the Act protects wetlands). 
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scientific record—including a peer-reviewed analysis of the interconnectedness 

of streams, wetlands, and downstream waters. See EPA, Connectivity of Streams 

& Wetlands to Downstream Waters (hereafter, Science Report), App. Tab 4. 

These scientific findings are within the agencies’ expertise and are entitled to 

deference. See Tex. Oil & Gas Ass’n v. U.S. EPA, 161 F.3d 923, 934 (5th Cir. 1998); 

Louisiana ex rel. Guste v. Verity, 853 F.2d 322, 329 (5th Cir. 1988) (“deference to the 

agency is greatest when reviewing technical matters within its area of 

expertise”). Plaintiffs ignore this standard, and are unlikely to succeed in arguing 

that the agencies’ determinations were unreasonable. State Br. 9; Indus. Br. 12-13. 

Tributaries 

EPA’s Science Report found unequivocal evidence that all tributaries 

“exert a strong influence on the integrity of downstream waters.” Science Report 

at ES-2 (App. Tab 4). These findings make sense: A watershed is like a funnel, 

and most rivers get most of their water from tributaries, as opposed to rain or 

groundwater. Id. at 3-5, 6-2. That water carries with it physical, chemical, and 

biological materials that affect downstream water quality. Id. at 3-45 to 3-47. 

Based on these findings, the agencies determined that all tributaries have a 

significant nexus to traditional navigable waters and are protected by the Clean 

Water Act. 33 C.F.R. § 328.3(a)(5). 
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Plaintiffs’ arguments disregard this scientific record. State Plaintiffs claim, 

inexplicably, that the rule’s definition of “tributary” is broader than the 

definition used in the Science Report. State 2015 Br. 14-15. In fact, the very 

opposite is true: the rule’s definition of “tributary” is narrower than the definition 

used in the Science Report. In the report, a tributary is any stream that flows into 

a larger stream or river, and has a bed and banks. See Science Report at A-13 

(App. Tab 4) (defining “tributary”), A-12 (defining “stream”), 2-2 (explaining that 

channels are “defined by the presence of continuous bed and bank structures”). 

A tributary under the rule must meet three requirements: (1) it must contribute 

flow to a downstream water, and it must exhibit (2) a bed and banks and (3) an 

ordinary high water mark. 33 C.F.R. § 328.3(c)(3); 80 Fed. Reg. at 37105. The 

scientific record therefore fully supports the rule’s definition of “tributary,” and 

would have supported an even broader definition. 

Industry Plaintiffs claim, with no factual support, that the rule’s definition 

of “tributary” covers “millions of previously unregulated features.” Indus. Br. 12. 

In fact, the rule shrinks the Clean Water Act’s coverage compared with the 

agencies’ historical practice, and increases coverage by only a modest amount—

under 5%—compared with more recent practice. 80 Fed. Reg. at 37054, 37101. 

Industry Plaintiffs rely on words like “dry” or “desiccated” to argue that 

the rule overreaches in its definition of tributary, but even a cursory review of 
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the scientific record reveals that the agencies had good reason to cover tributaries 

that flow seasonally or only in response to precipitation. In the arid Southwest, 

for example, infrequent, heavy rains are the normal precipitation pattern, and 

supply much of the water that flows in the region’s rivers. “Ephemeral” 

tributaries, even if dry for periods of time, are still responsible for carrying a 

substantial amount of that precipitation to rivers and thus are just as important 

as tributaries in wetter areas. Science Report at 5-7 to 5-8, B-37 to B-42, B-59 (App. 

Tab 4); see also DOJ Br. 68-78 (App. Tab 3). 

Adjacent waters 

The rule protects “adjacent” waters. These are, in short, waters that are 

very close (within 100 feet, or 1,500 feet for seas or the Great Lakes) to traditional 

navigable waters or their tributaries, or are within the 100-year floodplain of 

such a water, out to a distance of 1,500 feet. 33 C.F.R. § 328.3(a)(6), (c)(1)-(2). 

(Because floodplains vary in width and not all streams have floodplains, that 

limit will not always be reached. See Science Report at 2-5 (App. Tab 4).) The 

agencies’ rationale for these determinations was based on scientific findings and 

technical expertise. 

The Science Report found clear evidence that wetlands located in 

floodplains are “highly connected” to rivers and tributaries, both during times of 

flooding and at other times. Science Report at 4-39 (App. Tab 4). Wetlands reduce 
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floods, filter contaminants, and provide habitat for aquatic animals, among other 

important functions. Id. at 4-39, 4-40 tbl.4-3. The Agencies reasonably selected 

distance-based limits as the outer bounds of adjacency, both to promote clarity 

and based on their findings that the evidence of connectivity is strongest within 

these limits. 80 Fed. Reg. at 37085-86; see also DOJ Br. 94-102 (App. Tab 3). 

Plaintiffs are therefore unlikely to succeed in their challenges to the rule’s 

definitions of “tributary” and “adjacent” waters.   

3. Plaintiffs mischaracterize the rule’s 4,000-foot limit  

Under the rule, some waters qualify for protection if they are shown, on a 

case-specific basis, to have a “significant nexus” to traditional navigable waters. 

33 C.F.R. § 328.3(a)(8). But that is not true for waters that are more than 4,000 feet 

from other waters defined in the rule, like rivers and tributaries. Id. Those more 

distant waters are categorically excluded from coverage even if they meet the 

significant-nexus standard. Id.; 80 Fed. Reg. at 37090.  

State Plaintiffs purport to challenge this 4,000-foot limit, State 2015 Br. 15-

16, even though it narrows the Clean Water Act’s scope and thus advances the 

States’ claimed interest in limiting federal protections. The internal agency memo 

cited by Plaintiffs as criticizing the 4,000-foot limit, even assuming that memo is 

properly before the Court, argues that the rule is under-inclusive—it protects too 

few waters—not that it sweeps too broadly, which is what State Plaintiffs try to 

Case 3:15-cv-00162   Document 100   Filed in TXSD on 02/14/18   Page 32 of 44



31 
 

say. State 2015 Br. 15-16 & Ex. A at 8-9. There is no basis to claim that the 4,000-

foot limit includes too many waters as “waters of the United States.” 

4. The Clean Water Rule is constitutional 

a. The rule comports with the Commerce Clause 

Plaintiffs argue that the Clean Water Rule violates the Commerce Clause 

because it “sweeps in” features that have no effect on interstate commerce and 

covers supposedly “isolated” waters. Indus. Br. 13; State 2015 Br. 19. That is 

incorrect. The rule covers waters that have a significant impact on interstate 

waters and traditional navigable waters—i.e., the channels of commerce. The rule 

thus presents no Commerce Clause problem. 

Congress’s Commerce Clause authority unquestionably extends to 

navigable waters. See PPL Montana, LLC v. Montana, 565 U.S. 576, 591-92 (2012); 

Utah v. United States, 403 U.S. 9, 10 (1971). The Supreme Court has also long 

accepted federal authority over interstate waters, without regard to navigability. 

See, e.g., Illinois v. City of Milwaukee, 406 U.S. 91, 105 & n.6 (1972). By extension, 

Congress may regulate waters that significantly affect navigable and interstate 

waters. Rapanos, 547 U.S. at 776, 782-83 (Kennedy, J., concurring in the judgment). 

For instance, Congress may regulate the pollution of upstream waters, because it 

leads to pollution of downstream, navigable waters. U.S. v. Ashland Oil & Transp. 

Co., 504 F.2d 1317, 1325, 1326-28 (6th Cir. 1974) (noting that if Congress lacked 
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authority to regulate tributaries, navigable rivers “could become a mere conduit 

for upstream waste”). 

Plaintiffs do not dispute these legal principles, but assert that the rule 

reaches waters that lack a significant nexus to navigable or interstate waters. 

Indus. Br. 13; State 2015 Br. 19. In fact, the rule covers waters that categorically or 

on a case-by-case basis are determined to have a significant nexus to navigable 

waters, interstate waters, or the sea. See supra pp. 26-30. The rule therefore covers 

waters that have a significant impact on the channels of commerce, falling 

squarely within Congress’s Commerce Clause authority. 

Because the Commerce Clause arguments fail, the States’ “sovereignty” 

and Tenth Amendment arguments, State Br. 9, fail as well. See New York v. United 

States, 505 U.S. 144, 156 (1992) (Article I and Tenth Amendment questions “are 

mirror images,” because if a power is delegated to Congress, the Tenth 

Amendment “disclaims any reservation of that power to the States”); see also 

Hodel v. Va. Surface Mining & Reclamation Ass’n, 452 U.S. 264, 291 (1981) (Congress 

does not violate the Tenth Amendment “simply because it exercises its authority 

under the Commerce Clause in a manner that displaces the States’ exercise of 

their police powers”). Because Congress may regulate pollution discharges into 

the waters identified in the rule, there is no Tenth Amendment concern. 
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b. The rule is not unconstitutionally vague 

Industry Plaintiffs also claim the rule is “unconstitutionally vague” and 

violates the Due Process Clause. Indus. Br. 13. As explained below, the rule is not 

vague, and certainly not so to the point of constitutional infirmity. This argument 

is also disingenuous: the aspects of the rule that Industry Plaintiffs single out as 

unacceptably vague are also in the pre-rule regulatory regime—which is what 

Industry Plaintiffs are asking this Court to keep in place, by enjoining the rule.  

For example, Industry Plaintiffs criticize the rule by arguing that its 

definition of “ordinary high water mark” turns on factors like “‘changes in the 

character of soil’ and ‘presence of litter and debris,’” and allows “bureaucrats” to rely 

on “whatever ‘other . . . means’ they deem ‘appropriate’ in deciding when a high 

water mark is present.” Indus. Br. 13 (emphasis added). But the pre-rule 

definition of “ordinary high water mark” uses the same terminology. The 

regulation defines it as “that line on the shore” indicated by, among other things, 

“changes in the character of soil, destruction of terrestrial vegetation, the presence of 

litter and debris, or other appropriate means that consider the characteristics of the 

surrounding areas.” 33 C.F.R. § 328.3(e) (2014) (emphasis added). Plaintiffs have 

no standing to challenge as vague language that is in the pre-rule regulatory 

scheme that they are asking this Court to keep in place. 
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The argument is also wrong because the rule is not unconstitutionally 

vague. The Constitution does not demand “perfect clarity” or “precise 

guidance.” United States v. Williams, 553 U.S. 285, 304 (2008); see also Roark & 

Hardee LP v. City of Austin, 522 F.3d 533, 552 (5th Cir. 2008) (“high degree of 

language precision” unnecessary). A criminal law must only be specific enough 

to put people on notice when they risk violating the law, and provide “minimal 

guidelines” to govern law enforcement. Kolender v. Lawson, 461 U.S. 352, 358 

(1983); see also U.S. Telecom Ass’n v. FCC, 825 F.3d 674, 737 (D.C. Cir. 2016) (“[A] 

regulation is not impermissibly vague because it is ‘marked by flexibility and 

reasonable breadth, rather than meticulous specificity.’” (citation omitted)). A 

standard is unlawfully vague if it relies on “wholly subjective judgments without 

statutory definitions, narrowing context, or settled legal meanings”—subjective 

judgments like “annoying” or “indecent.” Williams, 553 U.S. at 306. The 

challenged rule’s standards, by contrast, have objective, discernible meanings. 

The rule puts the public on notice of what types of water bodies are 

covered by the Act. See United States v. Lucas, 516 F.3d 316, 328 (5th Cir. 2008) 

(rejecting vagueness challenge to an application of the Act because “the 

prevalence of wet property” and network of creeks and tributaries “should have 

alerted ‘men of common intelligence’ to the possibility that the wetlands were 
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waters of the United States” (footnote omitted)). Plaintiffs’ vagueness challenge 

is therefore meritless. 

5. Plaintiffs’ procedural challenges have no merit 

Plaintiffs argue that the Clean Water Rule violated the APA’s procedural 

requirements because the final rule was not a “logical outgrowth” of the 

proposed rule. Specifically, they argue that the rule’s geographic boundary lines 

were not in the proposed rule, so the public did not have an adequate 

opportunity to comment on them. They are wrong.  

Agencies may promulgate a final rule that differs from the proposed rule. 

Otherwise they would not be allowed to revise rules in response to public 

comment, defeating the purpose of such comment. See Ass’n of Battery Recyclers, 

Inc. v. EPA, 208 F.3d 1047, 1058 (D.C. Cir. 2000). Here, the final rule’s distance 

limits reflect a foreseeable effort by the agencies to respond to requests for clarity 

by commenters about which waters qualify as “neighboring.” In the proposed 

rule, the agencies stated an intent to set boundaries based on spatial, floodplain, 

and in some contexts, geographic limits. See, e.g., 79 Fed. Reg. 22188, 22207-09, 

22263 (Apr. 21, 2014); id. at 22208 (requesting comment on “establishing specific 

geographic limits” for using hydrologic connections as a basis for bringing 

waters within the rule). Some commenters specifically suggested numerical 

distance limits for the definition of “neighboring.” See DOJ Br. 188 (App. Tab 3). 
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Industry Plaintiffs toss out a handful of additional supposed procedural 

infirmities with the rule, Indus. Br. 10-12, but none have merit. For instance, they 

claim that the agencies did not make the final Science Report available for public 

comment (although the draft was available). But they do not even attempt to 

indicate with “reasonable specificity” what portions of the final report they 

would have objected to if given the opportunity. See Texas v. Lyng, 868 F.2d 795, 

799 (5th Cir. 1989). Their other claims are equally hollow, including the 

accusation that the agencies failed to consider “important” comments, publicly 

“denigrated” some comments, engaged in “unlawful propaganda,” and failed to 

comply with the Regulatory Flexibility Act and National Environmental Policy 

Act. Indus. Br. 11-12. As presented in their brief to this Court, such statements 

are literally baseless: conclusory assertions that cite neither facts nor law. If this 

Court reviews the version of these arguments in the Industry Plaintiffs’ Sixth 

Circuit brief, Intervenors respectfully refer this Court to the thorough rebuttal of 

each claim by the Department of Justice. See DOJ Br. 184-93, 197-235 (App. Tab 3). 

C. The balance of harms does not justify a preliminary injunction  

As explained above, there is no non-speculative evidence of likely harm to 

Plaintiffs, because the challenged rule is currently stayed and being revised. 

Assuming the rule were in effect, however, it would provide significant 

environmental and public health benefits to Intervenors and the general public, 
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as discussed below. Those benefits, entirely ignored by Plaintiffs but confirmed 

in the rulemaking record, outweigh the vague, conclusory harms that Plaintiffs 

allege. This factor therefore cannot support a preliminary injunction. 

D. The public interest weighs against a preliminary injunction  

Plaintiffs fail to carry their burden to show that a preliminary injunction is 

in the public interest. See Winter, 555 U.S. at 20; All. for the Wild Rockies v. Cottrell, 

632 F.3d 1127, 1138 (9th Cir. 2011). Industry Plaintiffs claim that “precious little” 

counsels against an injunction here. Indus. Br. 17. Nothing could be farther from 

the truth: the nation’s waterways and the millions of people who use and depend 

on them would benefit significantly from the rule’s enforcement. The rule, if 

allowed to go into effect, provides much-needed clarity about the jurisdictional 

scope of the Clean Water Act and secures valuable environmental and public 

health benefits, including protecting streams that feed drinking-water sources, 

increasing protection against flooding, and increasing pollution control.  

1. The rule provides much-needed clarity 

In the wake of the splintered opinions in Rapanos, courts across the country 

struggled to determine whether water bodies fell within the Clean Water Act’s 

jurisdictional reach. See, e.g., United States v. Johnson, 467 F.3d 56, 60 (1st Cir. 

2006). The Ninth, Seventh, and Eleventh Circuits held that Justice Kennedy’s 

Rapanos concurrence provided the controlling test. See United States v. Robison, 
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505 F.3d 1208, 1221 (11th Cir. 2007); N. Cal. River Watch v. City of Healdsburg, 496 

F.3d 993, 999–1000 (9th Cir. 2007); United States v. Gerke Excavating, Inc., 464 F.3d 

723, 724 (7th Cir. 2006). The First, Third, and Eighth Circuits held that jurisdiction 

could be established by meeting either the Rapanos plurality test or the test in 

Justice Kennedy’s opinion. See Johnson, 467 F.3d at 62-64; United States v. 

Bailey, 571 F.3d 791, 799 (8th Cir. 2009); United States v. Donovan, 661 F.3d 174, 176 

(3d Cir. 2011). At least one court applied pre-Rapanos Circuit precedent because it 

could not discern clear direction from Rapanos. See United States v. Chevron Pipe 

Line Co., 437 F. Supp. 2d 605, 613 (N.D. Tex. 2006). In light of this confusion, 

members of Congress, developers, farmers, local governments, environmental 

groups, and energy companies called on the agencies to provide clear direction 

for identifying protected waters. See 80 Fed. Reg. at 37056.  

The agencies issued the Clean Water Rule in part to remedy that confusion 

and increase certainty and predictability. Id. at 37055. The rule makes greater use 

of categorical determinations and bright-line boundaries to enhance clarity. Id. It 

reduces the instances in which permitting authorities need to make jurisdictional 

determinations on a resource-intensive and case-by-case basis. Id. at 37056. It 

makes identifying protected waters “easier to understand, more predictable, and 

consistent with the law and peer-reviewed science.” Id. at 37055. Enjoining the 
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rule would undermine clarity and certainty about which waters are protected by 

the Clean Water Act, contrary to the public interest. 

2. The rule provides significant benefits to the public 

The rule would have significant benefits for the nation’s waterways and 

the people who use and depend on them. The agencies estimated the rule would 

provide between $339 and $572 million in quantifiable annual benefits to the 

public, through reduced flooding, pollutant filtration, wildlife habitat, support 

for hunting and fishing, and recharging groundwater. 80 Fed. Reg. at 37101. The 

rule safeguards water bodies that perform these valuable ecosystem, 

recreational, and public health functions. Plaintiffs do not contest those findings, 

and instead completely ignore them.  

Wetlands filter pollutants and prevent them from reaching downstream 

waters. 80 Fed. Reg. at 37063, 37069-70. They also function as natural sponges 

that trap and slowly release surface water, rain, snowmelt, groundwater, 

and flood waters, reducing downstream flooding. Id. Given the increasing 

volatility of weather patterns, and the recent extreme flooding events across the 

country, the rule’s flood prevention benefits are strongly in the public interest 

and weigh against an injunction. 

The rule also has benefits for drinking-water supplies. More than 100 

million people in the United States receive their drinking water from systems 
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that rely, at least in part, on smaller streams that the rule would more clearly 

protect. See Geographic Information Systems Analysis of the Surface Drinking 

Water Provided by Intermittent, Ephemeral, and Headwater Streams in the U.S.8 

Plaintiffs simply ignore these and the rule’s other environmental benefits. 

They have not even attempted to show how enjoining the protections of the rule 

would be in the public interest. 

CONCLUSION 

Plaintiffs are not suffering any harm and are not likely to suffer any harm, 

and they have not shown that they are likely to prevail on the merits. If the Court 

entertains the motions, rather than deeming them to be unripe, the motions 

should be denied. 
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Jennifer A. Sorenson 
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Natural Resources Defense Council 
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Phone: (415) 875-6164 / Fax: (415) 795-4799 
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8 Available at https://www.epa.gov/cwa-404/geographic-information-systems-
analysis-surface-drinking-water-provided-intermittent.  
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