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INTRODUCTION 

The Clean Water Act allows citizens to sue to compel the U.S. Environmental 

Protection Agency to perform acts required by that statute.  This is a powerful tool 

that allows litigants to influence agency priorities, moving their favored issue to the 

front of the line.  Well-settled case law, therefore, establishes that it must be used 

cautiously; a court may order an agency to perform only those duties that Congress 

has unequivocally commanded in the text of the Act. 

The district court violated that rule here.  It ordered EPA to establish a “total 

maximum daily load,” or TMDL, to address elevated temperatures in the Columbia 

and lower Snake Rivers.  But the Clean Water Act requires EPA to establish a TMDL 

only “[i]f the Administrator disapproves” a TMDL submitted by a State.  33 U.S.C. 

§ 1313(d)(2).  That did not happen here, as the relevant States have not yet submitted 

any proposed TMDL to EPA.  Nevertheless, the district court held that by failing to 

make any submission at all, the States had actually made a “constructive submission” 

of no TMDL, thereby triggering EPA’s duty to review (and, the court expected, 

disapprove) that non-existent “submission.”  Based on this legal fiction, the court held 

that EPA had a duty to act even in the absence of an express statutory command.  

This was erroneous as a matter of law.  The constructive submission theory has 

no basis in the text of the Clean Water Act and should be rejected.  Although this 

Court has noted the existence of the theory—although without ever ruling that a 

constructive submission had occurred—the district court went well beyond the 
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essential limits that this Court articulated to constrain the application of that theory.  

That decision should be reversed. 

STATEMENT OF JURISDICTION 

 (a) Plaintiffs (Riverkeeper) asserted a cause of action is alleged under 33 

U.S.C. § 1365(a)(2).  1 Excerpts of Record (ER) 15.  The district courts have 

jurisdiction over such cases under 28 U.S.C. § 1331.  As this brief explains, however, 

the district court did not have subject-matter jurisdiction here because Riverkeeper 

failed to allege “an act or duty . . . which is not discretionary with the Administrator.”  

33 U.S.C. § 1365(a)(2). 

 (b) The district court granted summary judgment in favor of Riverkeeper on 

October 17, 2018.  1 ER 16.  That decision constituted a final judgment that disposed 

of Plaintiffs’ request for relief.  This Court has jurisdiction under 28 U.S.C. § 1291. 

 (c) EPA filed a notice of appeal on November 21, 2018, or 35 days later.  2 

ER 31.  The appeal is timely under Federal Rule of Appellate Procedure 4(a)(1)(B). 

STATEMENT OF THE ISSUES 

1. The district court relied on the theory of “constructive submission,” 

under which a State’s failure to submit any TMDLs to EPA for approval is deemed to 

constitute a submission that EPA must either approve or disapprove.  Does the Clean 

Water Act’s waiver of sovereign immunity permit suits based on the constructive 

submission theory, when that judge-made theory has no basis in the text of the Act? 
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2. Assuming that this Court’s decision in San Francisco Baykeeper v. Whitman, 

297 F.3d 877 (9th Cir. 2002), allows the use of a constructive submission theory, did 

the district court err in extending that theory to particular TMDLs in States that have 

otherwise robust TMDL programs? 

3. Did the district court err in concluding that Washington and Oregon had 

unambiguously refused to submit particular TMDLs here and had thereby abandoned 

the TMDL process, creating a duty for EPA to establish TMDLs even without the 

States’ participation or consent?   

PERTINENT STATUTES AND REGULATIONS 

 The pertinent statutes at issue are set forth in the Addendum. 

STATEMENT OF THE CASE 

A. Citizen suits under the Clean Water Act   

The Clean Water Act provides that any citizen may sue EPA to allege “a failure 

of the Administrator to perform any act or duty under this chapter which is not 

discretionary.”  33 U.S.C. § 1365(a)(2).  If such a “citizen suit” demonstrates that a 

duty exists and that EPA has failed to perform it, the district court may “order the 

Administrator to perform such act or duty.”  Id. § 1365(a).   

Section 1365(a)(2) is a waiver of sovereign immunity.  See Sierra Club v. Whitman, 

268 F.3d 898, 901 (9th Cir. 2001).  Such waivers must be “unequivocally expressed” 

and must be “strictly construed” in favor of the sovereign.  E.g., Lane v. Pena, 518 U.S. 

187, 192 (1996). 
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B. Section 1313(d) and the establishment of TMDLs   

Riverkeeper alleges that EPA has failed to carry out duties under 33 U.S.C. 

§ 1313, a provision of the Act.1  Specifically, Riverkeeper alleges that EPA has a non-

discretionary duty to establish a “total maximum daily load” to address non-

attainment of the water quality standards for temperature in the Columbia and lower 

Snake Rivers.  See id. § 1313(d)(2).2 

Section 1313 defines the roles of EPA and the States in a key part of the 

process of improving water quality—the attainment of water quality standards.  Under 

that provision, States must first set water quality standards for each waterbody within 

their borders.  Id. § 1313(a), (b), (c)(1).  The Act and its implementing regulations then 

require the States to submit a list to EPA—known as a “Section 303(d) list”—that 

identifies all of the bodies of water in the State that fail to meet those standards and 

that gives each a “priority ranking.”  Id. § 1313(d)(1)(A), (B); 40 C.F.R. §§ 130.2(j), 

130.7(b)(1).  Waters on the list are called “water quality limited segments” or, more 

colloquially, “impaired” waters.  Waters may be impaired due to high levels of 

                                           
1 Many cases involving the Clean Water Act use the statute’s original section numbers.  
The provision most cited here, 33 U.S.C. § 1313, is often described as Section 303 of 
the Act.  This brief uses the section numbers of the statute as codified. 
 
2 The “TMDL” described here would actually consist of multiple TMDLs, one for 
each relevant “segment” of the river system.  EPA frequently refers to such related 
TMDLs as a single TMDL because they are generally analyzed together and created as 
part of the same agency action.  Similarly, when this brief refers to a “particular” or 
“individual” TMDL, it may include such sets of related TMDLs. 
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particular pollutants like nitrogen or phosphorus, or due to particular conditions, such 

as temperature (at issue here) or turbidity. 

The Act divides sources of water pollutants into two categories: point sources 

and nonpoint sources.  A “point source” is a “discernible, confined and discrete 

conveyance,” such as an outflow pipe or channel, that “discharges” pollutants into 

waters of the United States.  33 U.S.C. § 1362(12), (14).  Such sources are regulated, 

with EPA oversight, through permits issued under the National Permit Discharge 

Elimination System.3  Nonpoint sources generally include all other influences on 

water quality, such as atmospheric deposition of pollutants or temperature increases.  

Nonpoint sources are not subject to NPDES permits and the regulation of nonpoint 

source pollution is left to the States.  See generally Pronsolino v. Nastri, 291 F.3d 1123, 

1126-27 (9th Cir. 2002).  Notably here, when water impounded behind a dam 

increases in temperature as a result of the impoundment, EPA considers that increase 

to result from a nonpoint source.  EPA and the States therefore do not regulate most 

warming of waters behind dams through the NPDES permit program.  See National 

Wildlife Federation v. Gorsuch, 693 F.2d 156, 175 (D.C. Cir, 1982).   

Section 1313 instructs States to develop a plan to reduce pollutants from all 

sources, both point and nonpoint, that will achieve applicable water quality standards.  

                                           
3 In some states, EPA issues NPDES permits; in others, the state government issues 
them.  33 U.S.C. § 1342(a)(1).  The States at issue here, Washington and Oregon, have 
authorized programs and are consequently the permitting authorities for most sources 
on the Columbia and lower Snake Rivers that require NPDES permits. 
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States “shall” develop a “total maximum daily load” for each impaired waterbody—

that is, the maximum amount of a pollutant that the waterbody can receive and still 

meet its water quality standards.  33 U.S.C. § 1313(d)(1)(C).  When a State develops a 

TMDL, it “shall submit” the TMDL to EPA for approval.  Id. § 1313(d)(2).  The Act 

does not establish any time within which States are required to submit TMDLs, 

providing only that they shall do so “from time to time,” id. § 1313(d)(2), and “in 

accordance with the priority ranking” established in the State’s Section 303(d) list.  Id. 

§ 1313(d)(1)(C). 

A TMDL does not itself restrict pollution.  See Pronsolino, 291 F.3d at 1129.  

Instead, the TMDL is mainly a planning tool, allowing permitting authorities to see 

the big picture for a body of water and take regulatory actions (such as writing permits 

for point sources) that are expected to achieve water quality goals.  See id.; Sierra Club v. 

Meiburg, 296 F.3d 1021, 1025 (11th Cir. 2002).  Each water segment has a “loading 

capacity” stated in the TMDL, which expresses the amount of a pollutant that the 

segment can accept and still meet water quality standards.  But the TMDL also 

allocates that total load among both point and nonpoint sources.  See generally 40 

C.F.R. § 130.2(g)-(i).  Those categories are subdivided and modeled to determine a 

“pollution diet” that is designed to attain water quality standards.  Developing a 

TMDL is thus a complex process that can take significant time and expertise. 

Because many TMDLs allocate some of the total loading capacity to nonpoint 

sources, the attainment of water quality standards requires planning for pollutant 
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reductions from sources that are not subject to NPDES permits.  Such regulation is 

the province of the States alone.  See Meiburg, 296 F.3d at 1026, 1031.  Indeed, the 

greater the proportion of a pollutant load that comes from nonpoint sources, the less 

ability the Act provides to regulate that pollutant through federally-enforceable tools 

(primarily NPDES permits).  To address this division of responsibility, EPA works 

with States to ensure that the allocations contained in a TMDL are reasonably 

assured, upon implementation, to attain the desired pollutant reductions.  See American 

Farm Bureau Federation v. EPA, 792 F.3d 281, 291, 300 (3d Cir. 2015).  As a result, 

States often develop an implementation plan simultaneously with a TMDL. 

Section 1313(d) focuses mainly on duties of States, but it also establishes duties 

for EPA.  After a State submits a TMDL for approval, EPA “shall either approve or 

disapprove” the State’s TMDL within 30 days.  Id. § 1313(d)(2).  If EPA disapproves 

the TMDL, then it “shall . . . establish” a TMDL in the State’s place within 30 days of 

the disapproval.  Id. 

C. The theory of “constructive submission”   

The States and EPA were initially slow to establish TMDLs, occupied instead 

with the complex work of establishing technology-based requirements, establishing 

water quality standards, and issuing permits.  See American Farm Bureau Federation, 792 

at 290-91.  The Act established an initial deadline for States to establish water quality 

standards, see 33 U.S.C. § 1313(a)(3)(A), and for the States to submit TMDLs based on 

those water quality standards, see id. § 1313(d)(2).  In contrast, the Act establishes no 
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subsequent deadline by which the States must submit other TMDLs, nor does it 

require EPA to act if the States fail to submit TMDLs.  Id. § 1313(d).   

The constructive submission theory first arose in Scott v. City of Hammond, 741 

F.2d 992 (7th Cir. 1984), as a judicial response to this aspect of the Clean Water Act.  

Recognizing that some States had not even met the initial deadline established by 

Congress, the Seventh Circuit held that “if a state fails over a long period of time to 

submit proposed TMDLs, this prolonged failure may amount to the ‘constructive 

submission’ by that state of no TMDLs.”  Id. at 996 & n.10.  The Seventh Circuit held 

that if a State’s failure to act did constitute an inadequate “submission” of TMDLs, 

then EPA may have a statutory obligation to review (and thereafter to approve or 

disapprove) that “submission” within 30 days.  Id.  Since the Seventh Circuit first 

recognized the possibility of constructive submissions in Scott, this Court and the 

Fourth and Tenth Circuits have analyzed claims under the framework of a 

constructive submission theory.  San Francisco Baykeeper v. Whitman, 297 F.3d 877 (9th 

Cir. 2002); Ohio Valley Environmental Coalition v. Pruitt (“OVEC”), 893 F.3d 225, 230 

(4th Cir. 2018); Hayes v. Whitman, 264 F.3d 1017 (10th Cir. 2001); see also Alaska Center 

for the Environment v. Browner, 20 F.3d 981, 983 (9th Cir. 1994) (holding that plaintiffs 

had standing to raise a constructive submission claim); Meiburg, 296 F.3d at 1026 

(noting the existence of the constructive submission theory while explicitly declining 

to decide whether to adopt it); National Wildlife Federation v. Browner, 127 F. 3d 1126, 

1131 n.8 (D.C. Cir. 1997) (same). 
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None of those court of appeals, including this one, has actually ruled that a 

constructive submission occurred.  Because constructive submission is a judicial gloss 

on the Act, the courts have construed it narrowly.  Hayes, 264 F.3d at 1024.  Thus, this 

Court has opined that EPA may have a mandatory duty to “disapprove” a State’s 

action and to establish its own TMDL only where “the state’s actions clearly and 

unambiguously express a decision not to submit TMDLs.” Baykeeper, 297 F.3d at 882 

(internal quotation marks omitted); accord Hayes, 264 F.3d at 1024; OVEC, 893 F.3d at 

230.  This necessary factual predicate for constructive submission is established only 

by “a complete failure by a state to submit TMDLs.”  Baykeeper, 297 F.3d at 881.  

Where a State has begun to fulfill its statutory obligation to submit TMDLs to EPA, 

the courts of appeals have refused to find a constructive submission that triggers 

EPA’s nondiscretionary duty.  See id. at 880 (concluding that “California has dedicated 

substantial resources to the development of its TMDL program”); accord OVEC, 893 

F.3d at 231; and Hayes, 264 F.3d at 1024; cf. Scott, 741 F.2d at 997 n.11 (remanding to 

the district court to determine whether “the states are, or will soon be, in the process 

of submitting TMDL proposals”). 

D. Temperature impairment on the Columbia and lower Snake Rivers   

In the late 1990s, both Washington and Oregon were still developing their 

TMDL programs, and they had signed Memoranda of Agreement with EPA to 

establish schedules for TMDL development.  See 2 ER 60-81 (Washington), 82-97 

(Oregon).  Today, in contrast, each of those States administers a robust TMDL 
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program.  Through the end of fiscal year 2017, Washington had completed 1,578 

TMDLs, and Oregon had completed 1,241 TMDLs.  See 

https://ofmpub.epa.gov/waters10/ attains_region_cy.control?p_region=10.   

This case concerns temperature impairment—that is, ambient water 

temperatures that do not meet state water quality standards for temperature—on the 

Columbia River and the lower Snake River in Washington and Oregon.  Water quality 

standards for temperature in the Columbia River basin are particularly important for 

crucial life stages of cold-water aquatic species, including salmon and steelhead trout 

that are listed under the Endangered Species Act.  Water temperature affects the life 

cycle and metabolism of those species, and temperatures that are too warm can impair 

functions such as feeding, reproduction, growth, and migration.  See 2 ER 55, 114-16.   

Washington and Oregon each have EPA-approved temperature standards of 

13-20°C for the Columbia and lower Snake Rivers depending on location and time of 

year.  There is evidence that temperatures in the system may have regularly exceeded 

numeric water quality criteria even under natural conditions.  See 2 ER 109-10, 197, 

237.  This impairment has led Washington to include 49 out of the 96 segments of 

those rivers on its Section 303(d) list since 1998.  Oregon has likewise included the 

entire length of the Columbia River in that State on its list since 1996.  See 1 ER 3-4.  

The two States consequently have a statutory obligation under 33 U.S.C. 

§ 1313(d)(1)(C) to submit TMDLs for those waters for EPA’s approval, but they have 

not done so. 
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A TMDL for temperature in the Columbia and lower Snake Rivers would be 

among the most complex ever established.  Because of the size of the watershed, the 

nature of the impairment, and the kinds of factors that influence that impairment, 

development and implementation of a temperature TMDL would require involved 

temperature modeling and multi-state cooperation.  This complexity is compounded 

by the system of federal and non-federal dams in the Pacific Northwest.  Those dams 

are operated for a variety of purposes (some of which are mandated by statute), 

including flood control, water quality and supply, power generation, navigation, and 

recreation.  See 2 ER 53-54.  Dam operations are also heavily influenced by potential 

impacts on aquatic species.  Their operational plans are reviewed for impacts on listed 

species and include measures, such as cold-water releases, to provide for the habitat 

needs of such species.  But the existence of the dams can contribute to temperature 

impairment, because water near the surface of an impoundment rises in temperature 

during the summer and stays warmer later into the fall.  See 2 ER 55-57. 

Because of the resources and intergovernmental coordination that would be 

involved in developing an effective TMDL to address the various causes of this 

impairment, EPA entered into a Memorandum of Agreement (“MOA”) with Oregon, 

Washington, and Idaho in 2000.  The parties agreed that developing a temperature 

TMDL would be a “cooperative venture which recognizes the expertise, jurisdiction, 

authorities and efforts of all participants.”  2 ER 122.  As part of the MOA, EPA 
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agreed to “produce a TMDL for temperature in the Snake/Columbia Mainstem . . . in 

cooperation with states, tribes, and Federal agencies.”  2 ER 123.   

The MOA provided that the “states will be responsible for issuing the final 

TMDL.”  2 ER 127.  The original work plan set a goal of summer 2002 for adoption 

of a final TMDL.  See 2 ER 133.  It also provided that while EPA would take the lead 

on technical issues, the States would have significant policy input at several stages.  2 

ER 137-43.  After the parties signed the MOA, however, Washington wrote EPA to 

express its “expectation and desire” that EPA, rather than the States, would issue the 

TMDL.  2 ER 145.  Oregon made a similar request.  2 ER 147.  EPA ultimately 

acknowledged the States’ request, without either granting or rejecting it.  See 2 ER 

149-51. 

EPA produced a preliminary Draft TMDL in 2003.  See 2 ER 152-230.  EPA 

acknowledged disagreement about the causes of impairment, as “[m]any believed that 

temperatures in the main stems had not changed significantly from natural 

conditions.”  2 ER 172.  Because NPDES permits would not apply to the release of 

most warm water from dams, EPA recognized that implementation of the TMDLs 

would require state cooperation and “feasible alternatives to improve temperature” at 

the dams.  2 ER 173 (emphasis in original).  The intent behind the Draft TMDL was 

to provide modeling that would help stakeholders tackle these issues.  However, that 

modeling confirmed that addressing point sources through EPA’s existing authorities 

would not significantly contribute to the attainment of water quality standards, 
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because the small number of point sources “do not result in measurable increases” in 

temperature given the huge volume of water in the rivers.  2 ER 202; see also 2 ER 216.  

Most of the warming in the river therefore comes from nonpoint sources, including 

dam reservoirs, rising air temperatures, and the temperatures of incoming tributaries.   

Several stakeholders disputed the accuracy of EPA’s model, contending that 

the model overstated the dams’ contributions to temperature impairment relative to 

those other causes.  At the same time, the States were amending their water quality 

standards, and the new standards were challenged in litigation that has lasted for years.  

See 2 ER 236-37.  EPA therefore suspended further work on the TMDL pending a 

resolution of these issues, and instead redirected its efforts to address water quality 

concerns in the Columbia River system.  See 2 ER 237-38.  The States were aware of 

this.  Washington and Oregon wrote to EPA in 2003 asking for continued 

engagement and noting that, in EPA’s absence, they “would still have to develop and 

promulgate TMDLs for temperature on the Columbia River” and that this task was “a 

high priority for the States.”  2 ER 231.  Although EPA continued to consider itself 

the lead agency for a temperature TMDL, a 2004 EPA document noted that “work 

has been suspended” on the TMDL.  2 ER 233. 

E. District court proceedings   

Riverkeeper sued in February 2017, alleging that EPA had a non-discretionary 

duty under a constructive submission theory to establish a temperature TMDL for 
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segments of the Columbia and lower Snake Rivers that do not meet temperature 

standards.  The district court granted summary judgment for Riverkeeper. 

The district court held that this Court in Baykeeper had accepted the validity of 

the constructive submission theory.  See 1 ER 12.  It rejected EPA’s contention that 

that theory is limited to situations in which a State has completely failed to submit any 

TMDLs.  Quoting at length from dicta in Sierra Club v. McLerran, 2015 WL 1188522 

(W.D. Wash. Mar. 16, 2015), the district court held that “the constructive submission 

doctrine does apply when a state abandons an individual TMDL.”  See 1 ER 14.  

Finally, the court agreed with Riverkeeper that the Memorandum of Agreement “is 

strong evidence that the states have abandoned any initial step the EPA could 

possibly be awaiting.”  Id.  The district court therefore found that Washington and 

Oregon had constructively made a submission that triggered EPA’s own 

nondiscretionary duties under the Act, and it ordered EPA to approve or disapprove 

the “constructively submitted TMDL” within 30 days.  1 ER 15.  The court also 

stated that it “does not see how the EPA can approve the constructively submitted 

TMDL,” and it ordered EPA to issue a new TMDL within 30 days of any disapproval.  

Id.  

Meanwhile, EPA had resumed its efforts to develop a temperature TMDL.  

Those renewed efforts have been active since August 2017, before the district court 

issued its order here.  For example, EPA has begun updating the water quality model 

that was the basis for the 2003 Draft TMDL and has requested that the States modify 
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the 2000 MOA.  See 2 ER 235, 239.  The schedule for this work must necessarily 

accommodate EPA’s other responsibilities, including nondiscretionary statutory duties 

and compliance with court orders.  2 ER 22-23.  After the district court issued its 

decision, EPA sought an extension of time so that it could continue its ongoing work.  

The district court denied that extension.  Therefore, reserving its right to appeal, EPA 

disapproved Washington’s and Oregon’s constructive submissions of no TMDL on 

November 16, 2018.  See 2 ER 20. 

EPA sought from the district court a stay pending appeal of the remainder of 

the court’s order, under which EPA was required to establish a TMDL within 30 days.  

The court granted that motion on November 30, 2018.  EPA “convinced the Court 

its appeal will raise ‘serious questions of law in an area that is unclear,’ ” and 

preserving the status quo during appeal was preferable to “a hastily issued TMDL.”  2 

ER 18.  EPA has continued to work on a TMDL during this appeal. 

SUMMARY OF ARGUMENT   

 Citizen suits to compel EPA action under 33 U.S.C. § 1365(a)(2) are available 

only where Congress has unequivocally commanded the agency to take action.  

Because Section 1365 is a waiver of sovereign immunity, it must be strictly construed 

in EPA’s favor.  In the citizen-suit context, this is a “clear statement rule” that 

requires EPA’s duty to be stated in the “text of the statute.”  WildEarth Guardians v. 

McCarthy, 772 F.3d 1179, 1182 (9th Cir. 2014).  The district court’s decision here 

violated these principles in three principal ways. 
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 1.  The district court erred in accepting the theory of constructive 

submission generally as a basis for claims under Section 1365.  The text of the Act 

establishes no deadline or time limit for States to submit TMDLs, and it does not 

address the situation in which a State fails to do so.  See 33 U.S.C. § 1313(d).  The only 

situation in which the Act imposes a duty on EPA to establish a TMDL is when the 

States have actually submitted a TMDL to EPA and EPA has actually disapproved it.  

That sequence did not take place here.   

Constructive submission is as “an exercise in judicial lawmaking, existing only 

by judicial gloss on the CWA.”  American Littoral Society v. EPA, 199 F. Supp. 2d 217, 

241 (D. N.J. 2002).  Such judicial lawmaking cannot establish a duty enforceable 

under Section 1365.  This Court has stated in dicta that the constructive submission 

theory is available in limited circumstances, see Baykeeper, 297 F.3d at 882, but it has 

never expressly held that theory to identify a valid waiver of the United States’ 

sovereign immunity.  It should reject that theory now. 

 2.  Even if the constructive submission theory is binding in this Circuit 

under Baykeeper, the district court erred in stretching that theory beyond its recognized 

bounds.  The theory of constructive submission was devised as a tool to address 

widespread and total default by States in developing TMDLs in the years following 

the Clean Water Act’s passage.  In that light, and consistent with the overwhelming 

weight of authority from other courts, this court in Baykeeper reasoned that a 

constructive submission may be found only when a State completely fails to submit 
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any TMDLs and has no plans to submit any.  See 297 F.3d at 882-83.  In holding that 

a constructive submission may occur when a State fails to submit a particular TMDL, 

the district court expanded the rule of Baykeeper and violated the principle that 

nondiscretionary duties under Section 1365 must be narrowly construed. 

 3.  Even if a State may constructively submit a single TMDL despite an 

otherwise robust TMDL program, the district court erred in finding that a 

constructive submission occurred here.  The MOA establishes a cooperative process, 

in which both EPA and the participating States have responsibilities, and a goal of 

consensus on a final TMDL.  Although Washington and Oregon requested that EPA 

formally issue the TMDL at the end of that process, they did not abandon their 

participation, indicate any “refusal to act,” or make any “determination that no 

TMDL is necessary.”  Scott, 741 F.2d at 998.  To the contrary, their continued 

participation shows that they did not expect EPA to have the exclusive responsibility 

and authority to establish a TMDL under the 30-day statutory deadline. 

STANDARD OF REVIEW   

This Court reviews the district court’s grant of summary judgment de novo.  

See, e.g., Westlands Water District v. U.S. Dep’t of Interior, 376 F.3d 853, 865 (9th Cir. 

2004). 
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ARGUMENT   

“It is well settled that the United States is a sovereign, and, as such, is immune 

from suit unless it has expressly waived such immunity and consented to be sued.”  

Dunn & Black, P.S. v. United States, 492 F.3d 1084, 1087-88 (9th Cir. 2007).  The 

“limitations and conditions upon which the government consents to be sued must be 

strictly observed and exceptions thereto are not to be implied.”  Lehman v. Nakshian, 

453 U.S. 156, 161 (1981) (quoting Soriano v. United States, 352 U.S. 270, 276 (1957)).  It 

is thus “firmly grounded” in Supreme Court precedent that a waiver of sovereign 

immunity “must be unequivocally expressed in statutory text.”  Lane, 518 U.S. at 192.  

“Any ambiguities in the statutory language are to be construed in favor of immunity.”  

FAA v. Cooper, 566 U.S. 284, 290 (2012). 

When a plaintiff seeks to compel the United States to carry out a mandatory 

duty to take some action, it is not only the waiver of sovereign immunity that must be 

strictly construed, but also the mandatory duty that forms the basis for the claim.  

Under the APA, therefore, the Supreme Court has held that “the only agency action 

that can be compelled . . . is action legally required.”  Norton v. Southern Utah Wilderness 

Alliance, 542 U.S. 55, 63 (2004) (emphasis in original).  Statutory actions to compel a 

mandatory duty are akin to the ancient remedy of mandamus, which was available 

only to enforce “a specific, unequivocal command,” “a precise, definite act about 

which an official had no discretion whatever,” or “a ministerial or non-discretionary 

act.”  Id. at 63-64 (internal quotation marks and citations omitted).  These principles 
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apply broadly to citizen suit provisions, including to Section 1365, because they  

reflect constitutional separation-of-powers concerns that transcend specific statutes.  

See Gillian E. Metzger, Ordinary Administrative Law as Constitutional Law, 110 COLUM. L. 

REV. 479, 486 n.23 (2010) (citing William D. Araiza, In Praise of a Skeletal APA, 56 

ADMIN. L. REV. 979, 1002 (2004) (noting “the maxim that administrative law is 

applied constitutional law”)).  

This Court has characterized these principles as effectively establishing a “clear 

statement rule.”  WildEarth Guardians, 772 F.3d at 1182.  Interpreting the citizen-suit 

provision in the Clean Air Act, this Court held that “a citizen suit must point to a 

nondiscretionary duty that is ‘readily-ascertainable’ and not ‘only the product of a set 

of inferences based on the overall statutory scheme.’ ”  Our Children’s Earth Foundation 

v. EPA, 527 F.3d 842, 851 (9th Cir. 2008) (quoting Sierra Club v. Thomas, 828 F.2d 783, 

791 (D.C. Cir. 1987)).  The Court “must be able to identify a ‘specific, unequivocal 

command’ from the text of the statute at issue using traditional tools of statutory 

interpretation.”  WildEarth Guardians, 772 F.3d at 1182. 

Although this Court’s statement of these principles has been plainest in the 

context of the Clean Air Act, the citizen-suit provision of the Clean Water Act is 

almost identical, and the same rules apply.  See, e.g., Conservation Law Foundation v. Pruitt, 

881 F.3d 24, 28 (1st Cir. 2018); Askins v. Ohio Dep’t of Agriculture, 809 F.3d 868, 876-77 

(6th Cir. 2016); Preserve Endangered Areas of Cobb’s History, Inc. v. U.S. Army Corps of 

Engineers, 87 F.3d 1242, 1249-50 (11th Cir. 1996); cf. Sierra Club v. Whitman, 268 F.3d 
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898 (9th Cir. 2001) (holding, on the basis of sovereign immunity, that the Clean Water 

Act does not impose upon EPA a mandatory duty to begin enforcement actions).  

The “existence of a nondiscretionary duty imposed by the CWA is an indispensable 

prerequisite to jurisdiction under the citizen suit provision.”  Los Angeles Waterkeeper v. 

Pruitt, No. 2:17-cv-3454, 2017 WL 8288040, *3 (C.D. Cal. 2017) (citing Kennecott Copper 

Corp. v. Costle, 572 F.2d 1349, 1353 (9th Cir. 1978)). 

The question in this case is therefore not how quickly Congress would have 

wished a TMDL to be established, nor is it whether EPA’s and the States’ delays have 

been reasonable.  It is whether Congress unambiguously commanded EPA to act 

given the facts before it, and whether Congress effected a clear waiver of sovereign 

immunity that would allow the courts to enforce such a command.   

The district court erred in identifying such an unambiguous command in the 

circumstances of this case, and its exercise of jurisdiction violated the fundamental 

principles of sovereign immunity.  To reach its decision, the court chose to interpret 

the waiver of sovereign immunity in Section 1365 broadly at three different points.  

An appropriately narrow construction of the Act at any of those three points would 

have required summary judgment in EPA’s favor. 

I. Constructive submission, having no basis in the text of the Act, is 
inconsistent with a strict construction of the citizen-suit provision.   

Only Congress may waive the United States’ sovereign immunity, and it must 

do so through a clear statement in a statute.  Riverkeeper and the district court relied 
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on the theory of constructive submission, which is not based on the text of the Act or 

any clear statement of Congress but rather on the Seventh Circuit’s extra-textual gloss.  

That theory is insufficient as a matter of law to support a citizen suit under Section 

1365, regardless of any of the factual circumstances that may be alleged to constitute a 

constructive submission.  This Court should enforce the limited waiver of sovereign 

immunity in Section 1365 and reject the theory of constructive submission.   

A. The Act does not clearly express a mandatory duty that EPA 
must perform when a State fails to submit a TMDL.   

Section 1313 contains certain mandatory duties based on clear triggers.  It 

provides that States “shall submit” TMDLs to EPA for approval or disapproval.  It 

also provides that EPA “shall either approve or disapprove” those TMDLs “not later 

than thirty days after the date of submission.”  33 U.S.C. § 1313(d)(2).  Finally, the Act 

provides that EPA must establish a TMDL under specific conditions:   

If the Administrator disapproves such [State-submitted] identification 
[of impaired waters] and [total maximum daily] load, he shall not later 
than thirty days after the date of such disapproval identify such waters in 
such State and establish such [total maximum daily] loads for such 
waters as he determines necessary to implement the water quality 
standards applicable to such waters. . . . 

Id.  The plain language of this section twice makes EPA’s duty contingent on another 

explicitly-identified action.  EPA must establish a TMDL if it has already disapproved 

a State’s submission, and it must do so within 30 days after that disapproval.   

The existence of some mandatory duties in this statutory text makes the 

omission of other duties conspicuous.  Other than an initial deadline after EPA first 
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identifies pollutants suitable for maximum daily load measurement—a deadline that 

passed nearly forty years ago, see Scott, 741 F.2d at 996 n.10—Section 1313 sets no 

deadline for the States to submit TMDLs to EPA.  It also does not address situations 

in which a State delays or fails to make a submission.  In particular, Section 1313 does 

not state the duty that Riverkeeper alleges here: a duty for EPA to establish a TMDL 

when a State fails to submit one for approval.  By providing that EPA must establish a 

TMDL within 30 days after disapproving a State’s submission, Section 1313 implies 

the converse: if EPA has not disapproved a State’s submission, then the duty to 

establish a TMDL is not triggered. 

The silence in Section 1313 about a State’s failure to submit TMDLs contrasts 

conspicuously with other provisions of the Act that expressly require EPA to act as a 

backstop.  For example, the very same section of the Act provides that if a State “fails 

to adopt” adequate coastal water quality criteria, then EPA “shall promptly propose 

regulations” to remedy that failure.  33 U.S.C. § 1313(i)(1), (2).  If a State “does not 

submit the report” about nonpoint source pollution control required by the Act, then 

EPA “shall . . . prepare a report” for that purpose.  Id. § 1329(d)(1), (3).  Section 

1314(l)(3) is particularly instructive because, like Section 1313(d)(2), it addresses a 

situation in which EPA must review a State submission for approval.  Under 

paragraph (l)(3), EPA “shall implement” its own control strategies when one of two 

express conditions is met: “[i]f a State fails to submit control strategies . . . or the 
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Administrator does not approve the control strategies submitted by such State” 

(emphasis added).   

Section 1313(d)(2), in contrast, provides only one express condition—EPA’s 

disapproval of a State’s submission—that may give rise to an EPA duty to establish a 

TMDL.  If a State does not submit a proposed TMDL upon which EPA must act, 

then Section 1313(d)(2) is silent.  Where Congress includes particular language in one 

part of a statute but omits it in another, “it is generally presumed that Congress acts 

intentionally and purposely in the disparate inclusion or exclusion.” City & County of 

San Francisco v. DOT, 796 F.3d 993, 999 (9th Cir. 2015) (quoting Russello v. United States, 

464 U.S. 16, 23 (1983)).   

Therefore, the plain text of Section 1313 provides two reasons to reject the 

theory of constructive submission.  First, by specifying the conditions under which 

EPA has a duty to establish a TMDL, Congress necessarily excluded the possibility 

that some other, unstated conditions may give rise to a similar duty.  Otherwise, the 

contingent term “if” is meaningless.  Second, by including a duty for EPA to respond 

to a State’s failure to act in other sections of the Act, Congress precluded the 

possibility of any implied duty in Section 1313, which is silent on the subject of a 

State’s failure to submit TMDLs. 

The text of the Clean Water Act provides further grounds for judicial 

forbearance.  The Act represents an example of cooperative federalism, in which 

Congress gave states “the primary responsibilities and rights” to address water quality 
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within their borders.  33 U.S.C. § 1251(b)(1).  One of the “basic goals and policies” of 

the Act is “that States remain at the front line in combating pollution.”  City of Arcadia 

v. EPA, 411 F.3d 1103, 1106 (9th Cir. 2005).  The primacy that Section 1313 assigns 

to the States in TMDL submission is one facet of this basic policy.  A State might 

choose to pass a statute or regulation establishing a deadline, actionable under state 

law, for the appropriate state agency to submit TMDLs or notify EPA of its intent not 

to do so.  But a federal court finding of a constructive submission, by triggering 

EPA’s duty to act, removes a State’s authority over the development of a TMDL and 

transfers that authority to EPA (under the court’s supervision).  Courts should be 

wary of upsetting the balance that Congress has established. 

At the very least, the text allows an interpretation in which EPA is subject to a 

mandatory duty only when a State actually submits a TMDL.  Under this Court’s clear-

statement rule, it is bound to that narrower interpretation. 

B. The courts lack authority to declare a new mandatory duty 
for EPA.   

The root of the constructive submission theory, the Seventh Circuit’s decision 

in Scott, did not rely on the text of the Clean Water Act to declare that EPA may have 

a mandatory duty.  To the contrary, the Seventh Circuit recognized the Act’s silence 

and instead based its formulation of the constructive submission theory on its reading 

of the Act’s purposes.  The Seventh Circuit concluded that it was necessary to create 

the constructive submission theory because it is “unlikely that an important aspect of 
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the federal scheme of water pollution control could be frustrated by the refusal of 

states to act.”  741 F.2d at 997.  The court opined that the Act “should be liberally 

construed to achieve its objectives,” and those objectives required the court “to 

impose a duty on the EPA to establish TMDL’s when the states have defaulted by 

refusal to act over a long period.”  Id. at 998.  On its own, the court decided that it 

would not allow State inaction to “stand in the way of successfully achieving the goals 

of federal anti-pollution policy.”  Id.  This was, put simply, “an exercise in judicial 

lawmaking, existing only by judicial gloss on the CWA.”  American Littoral Society, 199 

F. Supp. 2d at 241; see also NRDC v. Fox, 30 F. Supp. 2d 369, 375-76 (S.D.N.Y. 1998). 

This Court’s most extensive analysis of the constructive submission theory 

came in Baykeeper.  In that case, the Court appeared to accept that the constructive 

submission theory might be appropriate in some cases, but that analysis was likewise 

not based on the text of the Act itself.  The Court’s holding, rather, relied on the 

Seventh Circuit’s concern that any other construction would render the Act “wholly 

ineffective,” and that Congress could not have intended such a result.  297 F.3d at 882 

(quoting Scott, 741 F.2d at 998).  Even then, this Court did not find a constructive 

submission in that case.  See infra pp. 28-31. 

To be sure, this Court often looks to the purpose of the statute as one of the 

traditional tools of statutory interpretation.  See, e.g., County of Amador v. U.S. Dep’t of the 

Interior, 872 F.3d 1012, 1022 (9th Cir. 2017).  But “the purpose of a statute must be 

derived from the text,” because “the language of the statute is the best guide” to its 
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purpose.  Los Angeles Lakers, Inc. v. Federal Insurance Co., 869 F.3d 795, 802-03 (9th Cir. 

2017) (alterations omitted).  “No statute yet known pursues its stated purpose at all 

costs.”  FTC v. AMG Capital Management, LLC, 910 F.3d 417, 432 (9th Cir. 2018) 

(quoting Henson v. Santander Consumer USA Inc., 137 S. Ct. 1718, 1725 (2017)).  As the 

facts here show, development of a TMDL for a large interstate river basin is unusually 

complex, and its success depends heavily on actors other than EPA and on factors 

outside the regulatory mandates of the Act.  Congress may have recognized that the 

judicial action-forcing mechanisms it included in other provisions of the Act are not 

appropriate in the TMDL context.  State inaction regarding TMDLs could instead be 

addressed through state legislation or political action without raising the constitutional 

and statutory federalism concerns that are in tension with the constructive submission 

theory.  See Environmental Law & Policy Center v. EPA, 349 F. Supp. 3d 703, 717 (N.D. 

Ohio 2018) (declining to apply the constructive submission theory due to “statutory 

principles, and the constitutional doctrine of federalism they express”); see also infra pp. 

41-42 (discussing legislative history).   

Ultimately, it makes little difference to the legal question here whether the 

Seventh Circuit correctly divined Congress’s intent.  The courts simply may not 

rewrite Section 1313 to conform to that perceived intent.  In holding that the Act 

“should be liberally construed to achieve its objectives,” 741 F.2d at 998, Scott 

presumed a range of possible constructions, within which it was free to apply a broad 

or narrow construction as the tools of statutory interpretation might counsel.  But the 
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question before the Court is one of sovereign immunity, and in that context, district 

courts have jurisdiction to enforce only an “act or duty” that is “not discretionary with 

the Administrator.”  33 U.S.C. § 1365(a)(2).  On that question, there is no interpretive 

space within which the Court may choose a broad construction over a narrow one; 

the applicable rules of construction demand that any mandatory duty appear in a clear 

statement in the statute’s text.  “Inferences based on the overall statutory scheme” are 

insufficient to establish a duty in the absence of a “ ‘specific, unequivocal command.’ ”  

Our Children’s Earth, 527 F.3d at 851 (quoting Thomas, 828 F.2d at 791).  If the text of 

the statute does not accurately reflect Congress’s intent, then Congress—not the 

courts—must fix it. 

The Supreme Court’s recent decision in National Association of Manufacturers v. 

Department of Defense, 138 S. Ct. 617 (2018), is instructive.  Interpreting the judicial 

review provisions of the Clean Water Act, the Court reaffirmed that courts “are 

required to give effect to Congress’ express inclusions and exclusions, not disregard 

them.”  Id. at 631 (citing Russello, 464 U.S. at 23).  The government had urged the 

Court to hold that subject matter jurisdiction to review certain agency actions lies in 

the courts of appeals rather than in the district courts; this argument was based on a 

“functional interpretive approach” that sought to “avoid an irrational bifurcated 

judicial-review scheme.”  Id. at 631-32.  The Supreme Court rejected that argument.  

Although it agreed that the government’s interpretation of the Act “may improve 

judicial efficiency” and that its policy concerns had “logical force,” that “was not 
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Congress’ only consideration.”  Id. at 633.  Such “policy arguments do not obscure 

what the statutory language makes clear,” and the Court was bound to apply the 

language of the Act as Congress wrote it.  Id. at 634.   

The same is true of subject matter jurisdiction under Section 1365.  Whether 

the Seventh Circuit’s constructive submission theory was wise or not, it is not 

grounded in the Act’s text.  It therefore may not be imposed by judicial fiat. 

C. This Court may adhere to a textual interpretation of the Act 
without overruling its prior decisions.   

The district court acknowledged these arguments but considered itself bound 

by “Ninth Circuit precedent permitting the application of this theory.”  1 ER 10.  But 

stare decisis is no obstacle to reversal here.  Although the Court has discussed the 

constructive submission theory, most significantly in Baykeeper, it has not definitively 

adopted constructive submission as a doctrine of this Circuit.  This Court remains free 

to reject that theory and to apply the text of the Act as Congress wrote it. 

Before Baykeeper, this Court had decided two cases that touched on the theory 

of constructive submission, but it did not have to squarely address the viability of that 

theory.  In City of Las Vegas v. Clark County, 755 F.2d 697, 703-04 (9th Cir. 1984), the 

Court noted the plaintiffs’ allegation of a constructive submission claim under Scott, 

but it held that the district court had lacked jurisdiction over that claim on standing 

grounds.  Then, in Alaska Center for the Environment v. Browner, 20 F.3d at 985-86, the 

Court considered whether standing to raise a constructive submission claim could be 
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demonstrated on a statewide basis for all waters in the State.  The Court held that 

plaintiffs did have such standing, but it did not consider whether the underlying 

theory of constructive submission was valid, instead noting that EPA did not appeal 

the district court’s holding on that question.  Id. at 984. 

This pattern continued in Baykeeper.  In that case, the district court had held 

(consistent with the argument above) that “the statute only requires the EPA to act if 

it disapproves of a state’s TMDL submission.”  297 F.3d at 881.  The plaintiff urged 

this Court instead to accept the constructive submission theory.  This Court affirmed 

the district court’s judgment, holding that even assuming the theory were consistent 

with Section 1313, “it applies only when the state’s actions clearly and unambiguously 

express a decision not to submit TMDLs.”  Id. at 882 (quoting Hayes, 264 F.3d at 1024 

(internal quotation marks omitted)).  Concluding that the claim before it did not clear 

that bar, this Court rejected the use of the constructive submission theory in Baykeeper.  

Therefore, the Court’s statements about other circumstances in which a constructive 

submission might be found were dicta. 

This Court may be bound by dicta where a prior panel “confronts an issue 

germane to the eventual resolution of the case, and resolves it after reasoned 

consideration in a published opinion.”  Miranda B. v. Kitzhaber, 328 F.3d 1181, 1186 

(9th Cir. 2003) (internal quotation marks omitted).  Dicta is binding only if the legal 

issue was “squarely addressed,” that is, “raised or discussed.”  Engebretson v. Mahoney, 

724 F.3d 1034, 1040 (9th Cir. 2013) (quoting Brecht v. Abrahamson, 507 U.S. 619, 631 
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(1993); Morales-Garcia v. Holder, 567 F.3d 1058, 1064 (9th Cir. 2009)).  However, the 

Court is “not bound to follow [its] dicta in a prior case in which the point now at 

issue was not fully debated.”  Entler v. Gregoire, 872 F.3d 1031, 1043 n.21 (9th Cir. 

2017) (quoting Central Virginia Community College v. Katz, 546 U.S. 356, 363 (2006)).   

That is the situation here.  The Court in Baykeeper did not reach the question 

whether the text of Section 1313 allows a court to find a nondiscretionary duty under 

the theory of constructive submission.  EPA did not even ask the Court to consider 

that question in Baykeeper, instead urging that the alternative grounds for affirmance 

(on which the Court ultimately rested) were clear.  And there is no evidence in the 

opinion that the Court “resolve[d] it after reasoned consideration.”  Miranda B., 328 

F.3d at 1186.  To the contrary, the Court explicitly avoided deciding whether different 

facts might sustain a mandatory duty claim, opining that such a “declaration . . . would 

only serve as an advisory opinion.”  Baykeeper, 297 F.3d at 883.4 

Now that EPA has squarely presented the issue, this Court should hold that 

EPA has a duty to establish a TMDL only after it has disapproved TMDL actually 

submitted by a State.  That holding would supersede the Court’s unexamined 

assumptions in Baykeeper and Alaska Center, but it would not overrule any of the 

Court’s prior cases (or even have required a different result).  The instant case 

                                           
4 Two other decisions of this Court since Baykeeper have mentioned constructive 
submission without deciding the question presented here.  See Friends of the Wild Swan 
v. EPA, 74 Fed. Appx. 718, 722-23 & n.1 (9th Cir. 2003); City of Arcadia, 411 F.3d at 
1105-06. 
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presents an opportunity for the Court to adopt an interpretation of Sections 1313 and 

1365 that is faithful to the statutory language, and it should do so.  

II. The district court’s order represents an unjustified expansion of 
the constructive submission theory.   

Assuming for the sake of argument that Section 1365 allows the use of the 

constructive submission theory to identify a mandatory duty arising under Section 

1313(d)(2), this Court should nevertheless reverse the judgment below.  The district 

court’s application of the constructive submission theory to the facts of this case 

expands that theory beyond any bounds previously recognized by this Court or other 

courts.  The district court’s holding would impose upon EPA a duty that is not 

discernible in advance, let alone from the face of the statute, making constructive 

submission a function of a court’s particularized factual inquiry in each given case.  

This Court instead should reaffirm the principle that, at most, EPA’s duty to establish 

a TMDL arises only when a State completely fails to submit any TMDLs for approval. 

A. Constructive submission does not apply when States have an 
active TMDL program, as Washington and Oregon do.   

The district court’s critical error here was to hold that Washington and Oregon 

had made a constructive submission of no TMDL for temperature in the Columbia 

and lower Snake Rivers, despite the active TMDL programs that exist in both of those 

States.  The facts before the district court did not satisfy the conditions that this Court 

has recognized for a constructive submission. 
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The courts created the constructive submission theory in the specific historical 

context of States’ widespread failure to take up their duties under the Act.  See 

American Farm Bureau Federation, 792 F.3d at 290-91.  The Seventh Circuit formulated 

that theory in Scott because it believed “that more than enough time has passed since 

Congress prescribed promulgation of TMDL’s.”  741 F.2d at 998; see also id. at 996 

n.10 (describing States’ failure to meet Congress’s initial deadlines).  Courts found that 

EPA had “consciously neglected” the TMDL program “until recent years,” devoting 

resources to other water-quality improvements.  NRDC v. Fox, 93 F. Supp. 2d 531, 

539 (S.D.N.Y. 2000).  The lack of state action, and of state-law mechanisms to force 

that action, put courts in the position of having to decide whether, when, and how 

States should submit TMDLs to EPA for approval—decisions that would ordinarily 

fall to the States.  Within that context, the Seventh Circuit in Scott positioned the 

federal courts as a backstop to ensure that “an important aspect of the federal scheme 

of water pollution control” was not “frustrated by the refusal of states to act.”  741 

F.2d at 997.  Cases in the late 1990s thus sought to address this “historic, longstanding 

recalcitrance.”  Kingman Park Civic Ass’n v. EPA, 84 F. Supp. 2d 1, 5 (D.D.C. 1999). 

The urgency that motivated the Scott decision diminished in the 1990s as the 

States and EPA reinvigorated their efforts to develop TMDLs.  See American Farm 

Bureau Federation, 792 F.3d at 291.  EPA issued guidance in 1991 to clarify the 

provisions in Section 1313 pertaining to TMDLs, and it amended its regulations in 

1992 to require States to submit Section 303(d) lists every two years.  57 Fed. Reg. 
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33,040, 33,043 (July 24, 1992) (codified at 40 C.F.R. § 130.7(d)(1)).  In 1997, EPA 

issued guidance urging States to set schedules for establishing TMDLs for all waters 

on their Section 303(d) lists, recommending development times of eight to thirteen 

years in most cases.  See 2 ER 41.  EPA also promulgated regulations in 2000 that 

would have standardized the time within which a State must make “substantial 

progress” on a TMDL before EPA would establish TMDLs for the State.  See 65 Fed. 

Reg. 43,586, 43,613, 43,632-33 (July 13, 2000).  Ultimately, however, EPA withdrew 

those regulations because it determined that they were unnecessary.  By 2003, EPA 

and the States had established thousands of TMDLs in three years, and “EPA 

anticipates no reduction in the pace of TMDLs.”  68 Fed. Reg. 13,608, 13,610 (Mar. 

19, 2003); see also 67 Fed. Reg. 79,020, 79,024 (Dec. 27, 2002) (describing the 

“increasing momentum of State TMDL Programs across the country”). 

This historical context is critical to understanding the scope of the Tenth 

Circuit’s decision in Hayes and this Court’s decision in Baykeeper.  In Hayes, the Tenth 

Circuit considered an Oklahoma TMDL program that had submitted no TMDLs 

before 1994 but that had submitted “between three and twenty-nine” TMDLs before 

the complaint was filed.  264 F.3d at 1022.  EPA argued that “[i]f a state has 

submitted or soon plans to submit TMDLs for its impaired waterbodies, the 

constructive-submission analysis would be factually inapplicable.”  Id. at 1023.  The 

Tenth Circuit agreed, holding that the “constructive-submission theory that we accept 

under the Clean Water Act’s citizen-suit provision is necessarily a narrow one.”  Id. at 
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1024.  It did not apply in circumstances in which “Oklahoma has submitted a number 

of TMDLs and is making progress toward completing” more.  Id. 

Baykeeper adopted the same reasoning: “a complete failure by a State to submit 

TMDLs will be construed as a constructive submission of no TMDLs, which in turn 

triggers the EPA’s nondiscretionary duty to act.”  297 F.3d at 881 (emphasis added).  

The standing analysis in Alaska Center, which had allowed a constructive-submission 

claim to proceed without affirmatively adopting the theory, “rested on the facts that 

Alaska had submitted no TMDLs whatsoever and showed no intention of preparing 

any in the future.”  Id. at 883 n.2.  In Baykeeper, however, California had submitted 

some TMDLs, and the plaintiffs were asking this Court to order EPA to establish 

only the remaining TMDLs.  This Court rejected the constructive submission theory 

on the basis that California’s own efforts to submit TMDLs “preclude any finding 

that the state has ‘clearly and unambiguously’ decided not to submit any TMDLs.”  Id. 

at 883. 

Hayes and Baykeeper reflect a necessary balance within the constructive 

submission theory.  That theory originated as a way to pressure intransigent States to 

perform their Clean Water Act obligations, but it was cabined to avoid undue 

interference with the efforts and priorities of States working to meet their obligations.  

The only other appellate decision on constructive submission since that time similarly 

refused to extend the theory to individual TMDLs in a State that is developing other 

TMDLs.  See OVEC, 893 F.3d at 230-31.  In striking this balance, these courts have 
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recognized a difference between a State’s complete default, which under the case law 

can provide the basis for a citizen suit, and a State’s delay with respect to particular 

TMDLs, which cannot.   

The district courts have followed the same pattern.  Decision after decision has 

rejected the constructive submission theory where States are working on TMDLs.  See 

Sierra Club v. Browner, 843 F. Supp. 1304, 1313 (D. Minn. 1993); Sierra Club v. 

Hankinson, 939 F. Supp. 865, 872 n.6 (N.D. Ga. 1996); Friends of Wild Swan v. EPA, 

130 F. Supp. 2d 1184, 1191 (D. Mont. 1999); Hayes v. Browner, 117 F. Supp. 2d 1182, 

1194 (N.D. Okla. 2000); NRDC v. Fox, 93 F. Supp. 2d 531, 541-42 (S.D.N.Y. 2000); 

San Francisco Baykeeper v. Browner, 147 F. Supp. 2d 991, 1000 (N.D. Cal. 2001); Sierra 

Club v. EPA, 162 F. Supp. 2d 406, 418 n.18 (D. Md. 2001); American Littoral Society, 

199 F. Supp. 2d at 241-42; Environmental Law & Policy Center, 349 F. Supp. 3d at 714.  

Several of these cases informed this Court’s understanding of the limits of 

constructive submission in Baykeeper.  See 297 F.3d at 882-83.  In contrast, district-

court decisions allowing a constructive submission theory to proceed have done so 

only in States that had submitted no TMDLs at all.  See Alaska Center for Environment v. 

Reilly, 762 F. Supp. 1422, 1425 (W.D. Wash. 1991); American Canoe Ass’n, v. EPA, 30 

F. Supp. 2d 908, 913, 919-20 (E.D. Va. 1998); Kingman Park Civic Ass’n, 84 F. Supp. 2d 

at 2. 

Other than the decision below, EPA is aware of only one case in which a court 

found a constructive submission of no TMDLs for particular waters where a State 
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was working to complete TMDLs for other waters.  See Ohio Valley Environmental 

Coalition v. McCarthy, No. 3:15-271, 2017 WL 600102 (S.D. W.Va. Feb. 14, 2017).  

That decision was reversed by the Fourth Circuit in OVEC.  See 893 F.3d at 230-31.5 

The overwhelming weight of the case law, therefore, holds that constructive 

submission claims are “viable only when the state fails to submit any TMDLs and has 

no plans to remedy this situation.” Baykeeper, 297 F.3d at 882 (internal quotation 

marks omitted).  That principle demands reversal here.  Washington and Oregon are 

active in TMDL development.  Each has submitted more than 1,000 TMDLs to EPA 

for approval, and collectively, they have submitted nearly 3,000.  The two States have 

worked to develop TMDLs for pollutant loads in the Columbia and lower Snake 

Rivers and their tributaries and for temperature impairments in other waters.6  These 

undisputed facts do not permit the inference that either Washington or Oregon “has 

‘clearly and unambiguously’ decided not to submit any TMDLs.”  Baykeeper, 297 F.3d 

at 883.  The district court therefore erred in finding that Washington and Oregon had 

made any constructive submission of no TMDLs that triggered an EPA duty. 

                                           
5 McLerran, on which the district court relied heavily here, would have recognized the 
possibility of a constructive submission for particular TMDLs, but did not find a 
constructive submission based on the facts before it.  See 2015 WL 1188522 at *8. 
 
6 These facts are drawn from EPA’s published water quality assessments and 
summaries (last visited April 5, 2019), including:  https://ofmpub.epa.gov/waters10/ 
attains_region_cy.control?p_region=10; https://ofmpub.epa.gov/waters10/ 
attains_state.control?p_state=WA; https://ofmpub.epa.gov/waters10/ 
attains_state.control?p_state=OR. 
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B. The district court erred by finding a constructive submission 
in a State’s refusal to submit particular TMDLs.   

The source of the district court’s error was its holding that “the constructive 

submission doctrine does apply when a state abandons an individual TMDL.”  1 ER 

14.  Unless this Court reverses, that holding would significantly expand constructive 

submission from a theory focused on addressing a State’s historic, programmatic 

failures to a theory allowing the ongoing, general judicial oversight of a State’s TMDL 

program and its priorities.  Section 1365 cannot be the basis for such oversight. 

There is some language in the case law, albeit dicta, that supports the theory 

that a State’s failure to submit a particular single TMDL can constitute a constructive 

submission that triggers EPA’s duty under Section 1313(d)(2).  In particular, the 

Tenth Circuit in Hayes suggested that a constructive submission turns on whether a 

State “has determined not to submit a required TMDL for a given impaired 

waterbody.”  264 F.3d at 1023.  The district court here also relied on dicta in its prior 

unpublished decision, which had concluded that the constructive submission theory 

could apply to a particular TMDL.  See 1 ER 13-14 (quoting McLerran, 2015 WL 

1188552 at *6-7). 

Such statements do not support the district court’s decision, however, for two 

key reasons.  First, this Court in Baykeeper was more cautious, endorsing the narrow 

holding of Hayes rather than its more general discussion of principles.  This Court 

held that the constructive submission theory does not apply where a State has 
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submitted TMDLs or has plans to do so.  297 F.3d at 882.  Second, none of the cases 

suggesting a broader view of constructive submission actually held that a constructive 

submission had occurred for particular TMDLs.  At most, Scott and Hayes suggested 

that constructive submission depends on a judicial finding that a State has 

“determined” not to submit TMDLs, leaving open whether the State could display 

such a “refusal to act” by failing to submit particular TMDLs.  See Scott, 741 F.2d at 

998; Hayes, 264 F.3d at 1023.  But according to Hayes and Baykeeper, a State’s complete 

failure to participate in the TMDL process is the only fact that could support a court’s 

finding of a constructive submission. 

The district court, relying on McLerran, rejected this “narrow interpretation” of 

constructive submission.  1 ER 13 (quoting 2015 WL 1188522 at *6).  Even if some 

language in the case law did support the district court’s broader reading, however, this 

Court should reject it.  The district court conceded that the question here—whether 

constructive submission applies when a State “has abandoned a specific component” 

of its TMDL obligations—“was not before the Baykeeper court.”  Id. (quoting same).  

Yet the district court nonetheless extended the holding of Baykeeper to cover this new 

situation, creating a new duty that is neither evident on the face of the Act nor 

compelled by this Court’s holdings.  As noted above, the legal fiction of constructive 

submission is used to establish a basis for a non-discretionary duty suit under Section 

1365(a)(2), and that section permits only a narrow interpretation of EPA’s duties.  See 
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supra pp. 18-20.  The district court’s decision was inconsistent with the Supreme 

Court’s command that waivers of sovereign immunity must be strictly construed. 

The district court found “nothing in the text of the CWA or its purpose” to 

suggest that “a state’s abandonment of a specific statutory obligation should be 

treated differently from a state’s wholesale failure.”  1 ER 13-14 (quoting McLerran, 

2015 WL 1188522 at *7).  That is incorrect.  Even assuming that the constructive 

submission theory may be used to establish an EPA duty in cases of total statewide 

failure to submit TMDLs, other provisions of the Clean Water Act counsel against 

extending the constructive submission theory to cases of particular TMDLs.   

First, Section 1365 allows a citizen-suit claim only to enforce duties that are 

“not discretionary.”  33 U.S.C. § 1365(a)(2).  That provision also requires litigants to 

give EPA 60 days’ notice before it sues to enforce such a duty.  Id. § 1365(b).  The 

notice provision “is purposive in nature and the purpose is to accomplish corrections 

where needed.”  Center for Biological Diversity v. Marina Point Development Co., 566 F.3d 

794, 800 (9th Cir. 2009).  In order to accomplish that purpose, Section 1365 requires a 

clear condition precedent that enables EPA to determine whether it has, in fact, failed 

to perform a duty.  This is one reason the Supreme Court has described such duties as 

“ministerial,” Norton, 542 U.S. at 64; adjudication should not be required for the 

agency to discern its duty in the first instance.  EPA’s actual disapproval of a state-

submitted TMDL is such a clear, binary condition.  So is a State’s complete failure to 

submit any TMDLs.  In contrast, the district court’s understanding of the constructive 
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submission theory requires a court to determine in particular cases whether a State has 

expressed its intent sufficiently clearly to trigger an EPA duty.  This “fact-intensive” 

inquiry, San Francisco Baykeeper, 147 F. Supp. 2d at 1005, is inconsistent with Section 

1365’s focus on nondiscretionary duties. 

Second, the plain language of Section 1313 implements the Act’s principle of 

cooperative federalism by giving States control over priorities for their TMDL 

programs.  In listing impaired waters, States must “establish a priority ranking” and 

must establish TMDLs “in accordance with the priority ranking.”  33 U.S.C. 

§ 1313(d)(1)(A), (d)(1)(C).  Based on that ranking, they need only submit TMDLs for 

approval “from time to time.”  Id. § 1313(d)(2).  Even if EPA establishes a TMDL, 

moreover, a State must also expend its own resources to implement that TMDL.  See, 

e.g., id. § 1313(e).  This is important generally, as the statute expresses the 

“constitutional doctrine of federalism” that the courts must respect.  Environmental 

Law & Policy Center, 349 F. Supp. 3d at 717.   It is an even more critical concern where 

(as here) the impairment in question is due largely to nonpoint sources of pollution, 

which the Act leaves to States to regulate.  See Meiburg, 296 F.3d at 1026; American 

Farm Bureau Federation, 792 F.3d at 289, 302-04; 2 ER 43.  Indeed, Riverkeeper’s claim 

here depends on the premise that the “informational tool” of a TMDL, Pronsolino, 291 

F.3d at 1129, which is not self-executing, will lead Washington and Oregon to take 

other concrete steps to reduce temperatures in the Columbia and lower Snake Rivers. 
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The priority-setting power of citizen suits allows litigants to drive the agenda of 

State and federal agencies that must already carry out many statutory responsibilities 

with limited resources.  “The requirement that a plaintiff identify a non-discretionary 

act” is a vital safeguard against this phenomenon, as it ensures that EPA’s own 

judgment about its regulatory priorities (and those of the States) is superseded only by 

Congress’s clear commands, not by private parties’ litigation claims.  Sanitary Board of 

Charleston v. Wheeler, 918 F. 3d 324, 331 (4th Cir. 2019); cf. Center for Biological Diversity v. 

Norton, 254 F.3d 833, 840 (9th Cir. 2001) (discussing an explicit mandatory duty 

provision in which Congress intended to “interrupt” the agency’s own priority 

system).  This Court recognized this principle in Alaska Center, holding that the 

constructive submission theory would be “contrary to congressional directive” to the 

extent that it would “permit individual plaintiffs or a federal court to deal with only a 

fraction of the waters and, in effect, impose their own prioritization upon the EPA by 

limiting the scope of an ordered remedy to specific streams of paramount concern to 

the parties before the court.”  20 F.3d at 985; see also OVEC, 893 F.3d at 231.  This 

Court is rightly reluctant to employ the disruptive potential of Section 1365 in an area 

in which Congress has explicitly ordered the States to determine their own priorities.   

Legislative history is of limited use in this inquiry because it cannot be used to 

supply a mandatory duty (or here, expand one) that Congress did not state in the text 

of the statute.  See Our Children’s Earth Foundation, 527 F.3d at 851.  But to the extent 

the Court considers it, some legislative history suggests that Congress wrote Section 
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1313 deliberately to avoid such problems.  According to the conference committee 

report for the 1972 Clean Water Act amendments, “[i]f a State has limited resources 

and Federal program funding is inadequate, the primary state effort should be devoted 

to effective implementation of the new [NPDES permit] program and, to the extent 

not inconsistent, existing water quality implementation plans rather than assigning 

needed personnel to the added functions required under Section 303.”  Senate Comm. 

on Public Works, 93rd Cong., 1st Sess., A Legislative History of the Water Pollution Control 

Act Amendments of 1972, at 171 (Comm. Print 1973).  This shows an understanding 

that resources are limited, that not all TMDL development would occur at once, and 

that steady incremental progress driven by state decisions is appropriate. 

The ability to set priorities is important not only for States, but also for EPA.  

Applying the constructive submission theory to particular TMDLs increases the 

power of States and litigants to determine EPA’s agenda.  A State may be loath to 

completely abdicate its duties under Section 1313 or to cede the authority to establish 

TMDLs to EPA for all of its waters, and yet it may be willing in particular cases to 

shift its difficult problems to EPA.  The constructive submission theory already 

provides a shortcut whereby litigants attempt to leverage the federal courts to avoid 

doing the hard work of holding their state governments to their perceived Clean 

Water Act obligations.  The district court’s interpretation of the constructive 

submission theory exacerbates that federalism issue by enabling States to avoid 

particular statutory responsibilities in politically or technically challenging situations.  
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A State might choose to transfer those obligations to EPA, simply by declaring that it 

does not intend to act.  Private litigants can achieve the same transfer, bypassing their 

state government, by urging a district court to infer that intention using the 

constructive submission theory.   

Riverkeeper may object that the concern that animated the Scott decision still 

applies for the particular waters that a state fails to address, even if the State is 

working on TMDLs for other waters.  That concern is not enough to preserve 

Riverkeeper’s complaint, because the Clean Water Act does not command EPA to 

recognize a State’s constructive submission of no TMDLs, and Congress did not 

establish a statutory duty requiring EPA to take action in that situation.  Despite this 

omission, EPA has nonetheless established thousands of TMDLs voluntarily, 

including pursuant to memoranda of agreement with States.  This Court and the 

Third Circuit have upheld TMDLs for large, multistate waters that EPA established at 

the request of the relevant States.  See Dioxin/Organochloride Center v. Clarke, 57 F.3d 

1517, 1528 (9th Cir. 1995) (considering a TMDL for the Columbia River); American 

Farm Bureau Federation, 792 F.3d at 291-92.  Such efforts were not before the Seventh 

Circuit in Scott and were not part of its analysis. 

For these reasons, the district court erred in holding that the constructive 

submission theory may apply when there is no statewide failure to submit TMDLs, 

and that holding should be reversed. 
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III. Washington and Oregon have made no constructive submission 
on the facts here.   

The foregoing argument demonstrates that a constructive submission claim—

even if it may be viable in some circumstances—may not be based on a State’s failure 

to submit a particular TMDL.  The Court may reverse the district court’s judgment on 

that basis alone.  But if the Court finds that a State’s intent not to establish a particular 

TMDL can constitute a constructive submission triggering EPA’s obligations under 

the Act, it should nevertheless reverse.   

The district court’s decision was based on its conclusion that “Washington and 

Oregon have clearly and unambiguously stated that they will not produce a TMDL for 

these waterways.”  1 ER 14.  Because the court reached this result at the summary 

judgment stage, it necessarily concluded that as a matter of law, on the record before it, 

the States had “abandoned any initial step the EPA could possibly be awaiting.”  Id.  

In considering summary judgment, the court must “view the evidence in the light 

most favorable to the nonmoving party and draw all reasonable inference in the 

nonmoving party’s favor.”  Rookaird v. BNSF Railway Co., 908 F.3d 451 (9th Cir. 

2018).  Under this demanding standard, the record did not support the district court’s 

legal conclusion that the two States had unambiguously expressed their intent to 

constructively submit a TMDL—rather, “no TMDL,” id.—that EPA was then 

required to disapprove. 
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The 2000 Memorandum of Agreement, the foundational document for 

discerning the parties’ relationship and intent, does not demonstrate that the States 

abandoned their TMDL obligations to EPA.  As the Act itself contemplates, the 

MOA provides that “the states will be responsible for issuing the final TMDL, in 

close coordination with EPA.”  2 ER 127.  EPA would be the lead for developing the 

TMDL, 2 ER 125, but would “only issue a TMDL unilaterally if required to do so” by 

a settlement agreement, 2 ER 122, a condition that does not apply.  More generally, 

the Memorandum establishes the States and EPA as partners in the development of 

the temperature TMDL, stating that the signatories intend to seek “consensus” on the 

TMDL.  2 ER 122; see also 2 ER 125 (noting that States would “participate” in “EPA’s 

temperature TMDL”).   

The April 2001 Work Plan supports this understanding in greater detail.  It 

provided that EPA would “take the lead for the development of the draft TMDL” (as 

EPA did, producing a draft TMDL in July 2003), and reaffirmed that the “States will 

issue the final TMDLs for Temperature.”  2 ER 144.  In the meantime, the Work Plan 

provided tasks to the States and required their input at every stage of TMDL 

development.  Among other things, the States would provide data to EPA, participate 

on technical committees, review EPA’s modeling, take the “[p]olicy lead for 

developing the numerical targets within their jurisdictions,” and coordinate to 

“develop the load and wasteload allocations” that are components of a TMDL.  2 ER 

137-43.    
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As of April 2001, therefore, the States had not expressed any unambiguous 

intent not to submit a temperature TMDL, but rather had twice agreed that they 

would do so.  Unable to find the necessary state intent based on the MOA alone, the 

district court instead relied on “all the subsequent communications between the states 

and the EPA.”  1 ER 14.  Those subsequent communications are perhaps the 

strongest evidence in favor of the district court’s finding, but they are not strong 

enough.   

Washington expressed its “desire and expectation” that EPA would issue the 

TMDL, but it did not unambiguously express that if EPA declined that request, 

Washington would refuse its obligations under the MOA and the Clean Water Act.  

See 2 ER 145.  Washington also suggested that it would continue to participate in the 

other roles provided for it in the MOA.  Id.  Washington couched its letter as “a 

request under Section 13” of a previous 1997 Memorandum of Understanding 

addressing TMDL development generally, id., but that Memorandum also did not 

provide for Washington to force EPA to take over a TMDL or for Washington to 

abandon its TMDL obligations by making such a request.  See 2 ER 75-76.  Oregon’s 

letter was similarly couched as a “request” that EPA “issue the temperature TMDL,” 

but it likewise did not completely withdraw from the cooperative TMDL 

development process.  See 2 ER 147-48.  In support of its request, Oregon invoked a 

prior Memorandum of Agreement with EPA that used exactly the same irrelevant 

language as Washington’s agreement.  See 2 ER 92. 
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Given that the States asked EPA to issue a TMDL, why does it matter that they 

also maintained their intent to participate in the TMDL process as contemplated in 

the MOA and Work Plan?  The answer is that the States’ continued participation 

shows that they were not abandoning the TMDL process, as the constructive 

submission theory would require.  In Scott, the Seventh Circuit inferred a constructive 

submission from a State’s “refusal to act” because that refusal “would amount to a 

determination that no TMDL is necessary and none should be provided.”  741 F.2d at 

998 (emphasis added); see also Kingman Park, 84 F. Supp. 2d at 6 (holding that a long 

delay supported an inference that the State had made a “determination that no 

TMDLs are necessary”).  In McLerran, one of the most expansive interpretations of 

the constructive submission theory, the district court nonetheless refused to find a 

constructive submission because the State “had sufficient reasons for not completing 

the TMDL” and did not “clearly and unambiguously indicate its intent to abandon” 

the TMDL.  2015 WL 1188522, at *8-9.  Where a State “continues to participate 

actively and meaningfully in the effort to promulgate TMDLs,” it “has not ‘refused’ to 

act, and EPA therefore is under no duty.”  Fox, 93 F. Supp. 2d at 542; see also id. at 540 

(finding no constructive submission where the State has “amply demonstrated its 

good-faith interest in collaborating with EPA” on TMDLs).   

Drawing on McLerran and citing this Court’s decision in Alaska Center, the 

district court here correctly stated the rule that a “constructive submission occurs”—if 

at all—“only when a state has clearly and unambiguously abandoned its obligation to 
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produce a TMDL or TMDLs.”  1 ER 13.  But the court then misapplied that rule.  It 

was not enough for the States to abandon the “initial step” in the TMDL process.  1 

ER 14.  For a constructive submission to occur, the States had to abandon any steps—

that is, to abandon this process altogether. 

Even under the district court’s statement of the constructive submission 

theory, the critical factor is not the State’s failure to act, but the State’s intent not to 

act.7  That is because a constructive submission amounts to a deliberate decision by 

the State—a “determination,” Scott, 741 F.2d at 998—that EPA will have complete 

control over the TMDL process and a statutory duty to establish a TMDL within 30 

days of that (fictional) submission, regardless of the State’s participation.  But here, all 

parties expected that TMDL development would proceed under the MOA and the 

Work Plan, that it would take more than 30 days, that the States would help design 

the TMDL, and that EPA would not establish a TMDL without the States’ 

endorsement.  The MOA also allowed any party to withdraw, allowing for the 

possibility that the States would resume the lead for developing a TMDL if they were 

dissatisfied with EPA’s decisions.  See 2 ER 128.  Indeed, Washington and Oregon did 

not view EPA’s participation in this process as shifting their own duty to EPA; rather, 

                                           
7 As the previous section of this brief shows, the state’s intent is irrelevant to a 
properly narrow application of the constructive submission theory; only the state’s 
complete failure to submit any TMDLs is relevant.  Assuming that a state may 
constructively submit particular TMDLs, however, then the court must divine the 
state’s intent in particular cases. 
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they acknowledged that TMDL development is “not optional for either of our States” 

and that, if EPA withdrew, they “would still have to develop and promulgate TMDLs 

for temperature on the Columbia River.”  2 ER 231.  If that happened, the States 

intended to “take the effort completed to date and attempt to move it forward.”  Id.   

Thus, the States’ agreements and letters show that their conception of the 

TMDL development process was totally inconsistent with the legal fiction of a 

constructive submission giving rise to an immediate EPA duty.  The States did not 

determine that no TMDL was necessary, see Scott, 741 F.2d at 998; they did not 

abandon their commitment to participate in the effort to establish a TMDL, see Fox, 

93 F. Supp. 2d at 542; and they did not intend to cede their own statutory authority 

over the TMDL to EPA.  EPA was to take the lead in developing the TMDL not 

because the States intended to default, but because the States needed help.  See 2 ER 

145, 147.  In light of this ongoing, cooperative process, the district court erred in 

finding that the States had constructively determined to submit a no-content TMDL 

for EPA’s disapproval. 

Although a constructive submission must be found (if at all) based on a State’s 

actions and intent, the district court also improperly relied on EPA’s own statement 

that it would establish a TMDL at the States’ request.  See 2 ER 149 (EPA letter 

stating that it “will be doing the technical analysis and issuing temperature TMDLs”); 

1 ER 7.  This was erroneous because Riverkeeper may state a claim under Section 
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1365 only for non-discretionary statutory duties.  By definition, a task that EPA 

voluntarily assumes through an agreement with a State cannot be non-discretionary. 

The court’s conclusion was especially problematic because several features of 

the specific temperature impairment in these waters counsel strongly against 

eliminating the States’ statutory role in the TMDL development process.   

First, nonpoint sources are a key cause of elevated temperatures here.  As 

noted above, TMDLs form only one “link in an implementation chain,” Pronsolino, 

291 F.3d at 1129, and TMDL implementation for nonpoint sources is largely the 

province of the States.  This division of responsibility is further complicated by the 

fact that some of the key nonpoint sources here are dams operated by other federal 

agencies and tributaries coming from other jurisdictions.  Under these circumstances, 

the common practice of developing an implementation plan (or plans) in conjunction 

with the TMDL itself is particularly appropriate, despite the technical and 

administrative challenges that EPA and the States encountered here.  Indeed, under 

the Draft TMDL, the “states take the lead for TMDL implementation planning,” and 

all parties acknowledged that this “could be a lengthy process.”  See 2 ER 173.  EPA 

envisioned an “iterative revision” of both the TMDL and the States’ implementation 

plans “until a workable mix is achieved.”  2 ER 159.  But the district court’s 

conclusion—that the States abandoned that process to EPA, which would have to 

establish a TMDL without an implementation plan—is incompatible with the MOA 

parties’ conception of the TMDL development process. 
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Second, state involvement would also potentially be needed to ensure that a 

TMDL could attain water quality standards.  The Draft TMDL discussed the 

possibility that Washington’s and Oregon’s water quality standards may not be 

attainable due to natural conditions or because attainment would require infeasible 

changes to dam operations.  See 2 ER 159-60, 174.  This situation would potentially 

require revision of those States’ water quality standards, 2 ER 160, which EPA could 

not unilaterally accomplish in the context of TMDL development.  Under these 

circumstances, the district court should have demanded exceptionally strong and 

undisputed evidence before finding a constructive submission that would require EPA 

to bear these burdens in 30 days. 

Third, whether a constructive submission has occurred here does not depend 

solely on the actions of EPA and the States in 2000 or 2003.  This Court held in 

Baykeeper  that it could not find a constructive submission based on a State’s “past 

efforts and whether those efforts complied with the TMDL program.”  297 F.3d at 

883.  There must be a “present controversy” over EPA’s “present duty.”  Id (emphasis 

added).  That is important here because the district court found a present constructive 

submission through the States’ past actions: in the MOA, they had “placed the ball in 

EPA’s court.”  1 ER 14.  But the evidence before the court did not establish that the 

States have presently abandoned the TMDL process.  Each State has completed many 

TMDLs since 2003, see supra pp. 9-10, and EPA has re-engaged the States in efforts to 

complete a temperature TMDL.  EPA reached out to the States in 2017 and since that 
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time has met regularly with their representatives to move the TMDL forward.  See 2 

ER 35-36.8   

The course of dealing between EPA and the States here does not plainly 

demand the result reached by the district court.  Indeed, the complexity of this 

situation demonstrates the wisdom of finding a constructive submission, if at all, only 

when a State has completely failed to submit any TMDL (particularly when the court 

must rely only on undisputed facts at the summary-judgment stage).  But the record 

before the district court at least demonstrated that Washington and Oregon did not 

renounce their own statutory duty to establish a TMDL or otherwise make “a clear 

and unambiguous statement of intent never to perform that duty.”  Environmental Law 

& Policy Center, 349 F. Supp. 3d at 716 (emphasis added).  Those States neither 

intended nor acted to give EPA the sole statutory responsibility to establish a 

temperature TMDL for the Columbia and lower Snake Rivers, even without the 

States’ participation, on the short timeline dictated by the Act.  Even assuming that 

the constructive submission theory was available to Riverkeeper, therefore, the court 

erred in finding a constructive submission on the facts here. 

                                           
8 Those efforts remain active.  EPA has conducted the majority of the modeling for 
the TMDL, it has shared key results with stakeholders, including the States, and much 
of the initial drafting is complete. 
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CONCLUSION 

 For the foregoing reasons, the judgment of the district court should be 

reversed. 
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33 U.S.C. § 1313 

§ 1313. Water quality standards and implementation plans 
 
* * * 
 
(d) Identification of areas with insufficient controls; maximum daily load; 
certain effluent limitations revision 
 
(1)(A) Each State shall identify those waters within its boundaries for which the 
effluent limitations required by section 1311(b)(1)(A) and section 1311(b)(1)(B) of this 
title are not stringent enough to implement any water quality standard applicable to 
such waters. The State shall establish a priority ranking for such waters, taking into 
account the severity of the pollution and the uses to be made of such waters. 
 
(B) Each State shall identify those waters or parts thereof within its boundaries for 
which controls on thermal discharges under section 1311 of this title are not stringent 
enough to assure protection and propagation of a balanced indigenous population of 
shellfish, fish, and wildlife. 
 
(C) Each State shall establish for the waters identified in paragraph (1)(A) of this 
subsection, and in accordance with the priority ranking, the total maximum daily load, 
for those pollutants which the Administrator identifies under section 1314(a)(2) of 
this title as suitable for such calculation. Such load shall be established at a level 
necessary to implement the applicable water quality standards with seasonal variations 
and a margin of safety which takes into account any lack of knowledge concerning the 
relationship between effluent limitations and water quality. 
 
(D) Each State shall estimate for the waters identified in paragraph (1)(B) of this 
subsection the total maximum daily thermal load required to assure protection and 
propagation of a balanced, indigenous population of shellfish, fish, and wildlife. Such 
estimates shall take into account the normal water temperatures, flow rates, seasonal 
variations, existing sources of heat input, and the dissipative capacity of the identified 
waters or parts thereof. Such estimates shall include a calculation of the maximum 
heat input that can be made into each such part and shall include a margin of safety 
which takes into account any lack of knowledge concerning the development of 
thermal water quality criteria for such protection and propagation in the identified 
waters or parts thereof. 
 
(2) Each State shall submit to the Administrator from time to time, with the first such 
submission not later than one hundred and eighty days after the date of publication of 
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the first identification of pollutants under section 1314(a)(2)(D) of this title, for his 
approval the waters identified and the loads established under paragraphs (1)(A), 
(1)(B), (1)(C), and (1)(D) of this subsection. The Administrator shall either approve or 
disapprove such identification and load not later than thirty days after the date of 
submission. If the Administrator approves such identification and load, such State 
shall incorporate them into its current plan under subsection (e) of this section. If the 
Administrator disapproves such identification and load, he shall not later than thirty 
days after the date of such disapproval identify such waters in such State and establish 
such loads for such waters as he determines necessary to implement the water quality 
standards applicable to such waters and upon such identification and establishment 
the State shall incorporate them into its current plan under subsection (e) of this 
section. 
 
* * *  
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33 U.S.C. § 1365 

§ 1365. Citizen suits 
 
(a) Authorization; jurisdiction 
 
Except as provided in subsection (b) of this section and section 1319(g)(6) of this title, 
any citizen may commence a civil action on his own behalf— 
 
(1) against any person (including (i) the United States, and (ii) any other governmental 
instrumentality or agency to the extent permitted by the eleventh amendment to the 
Constitution) who is alleged to be in violation of (A) an effluent standard or limitation 
under this chapter or (B) an order issued by the Administrator or a State with respect 
to such a standard or limitation, or 
 
(2) against the Administrator where there is alleged a failure of the Administrator to 
perform any act or duty under this chapter which is not discretionary with the 
Administrator. 
 
The district courts shall have jurisdiction, without regard to the amount in 
controversy or the citizenship of the parties, to enforce such an effluent standard or 
limitation, or such an order, or to order the Administrator to perform such act or 
duty, as the case may be, and to apply any appropriate civil penalties under section 
1319(d) of this title. 
 
(b) Notice 
 
No action may be commenced— 
 
(1) under subsection (a)(1) of this section— 
 
(A) prior to sixty days after the plaintiff has given notice of the alleged violation (i) to 
the Administrator, (ii) to the State in which the alleged violation occurs, and (iii) to 
any alleged violator of the standard, limitation, or order, or 
 
(B) if the Administrator or State has commenced and is diligently prosecuting a civil 
or criminal action in a court of the United States, or a State to require compliance 
with the standard, limitation, or order, but in any such action in a court of the United 
States any citizen may intervene as a matter of right. 
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(2) under subsection (a)(2) of this section prior to sixty days after the plaintiff has 
given notice of such action to the Administrator, 
 
except that such action may be brought immediately after such notification in the case 
of an action under this section respecting a violation of sections 1316 and 1317(a) of 
this title. Notice under this subsection shall be given in such manner as the 
Administrator shall prescribe by regulation. 
 
* * *  

  Case: 18-35982, 04/11/2019, ID: 11261518, DktEntry: 19, Page 71 of 71


