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The Clean Water Act (CWA) regulates discharges of 
pollutants to “navigable waters.” Congress defined 
“navigable waters” as “the waters of the United 
States” (WOTUS) and left it for the U.S. Environ-

mental Protection Agency (EPA) and the U.S. Army Corps of 
Engineers (Corps; collectively the agencies) to further define 
the reach of the CWA. The law was well settled until 2001 
when the Supreme Court limited the agencies’ definition of 
WOTUS to those waters with a “significant nexus” to down-
stream navigable-in-fact waters. Solid Waste Agency of Northern 
Cook Cty. v. U.S. Army Corps of Engineers, 531 U.S. 159 
(2001) (SWANCC). In 2006, the Supreme Court further con-
fused matters with its split decision in Rapanos v. United States, 
547 U.S. 715 (2006), leaving everyone wondering what was 
now covered by the CWA. The agencies issued a guidance in 
2008, EPA/Corps, Clean Water Act Jurisdiction Following the 
United States Supreme Court’s Decision in Rapanos v. United 
States and Carabell v. United States (2008 Guidance), but it 
was hard to follow. Congress couldn’t muster the support for 
a WOTUS amendment to the CWA, so in 2015 the agencies 
finally issued a new definition of WOTUS to clarify what was 
covered by the CWA.

The Trump administration almost immediately sought to 
repeal the Obama-era rule. See Notice of proposed rulemak-
ing to withdraw and reissue Clean Water Rule, 82 Fed. Reg. 
12,532 (Mar. 6, 2017). After considering public comments on 
that rulemaking, on June 29, 2018, the agencies made public 
on their websites a supplemental notice (June 29 notice), to 
support the proposed repeal of the Obama-era “Clean Water 
Rule,” which they now refer to as the 2015 rule. The June 29 
notice was published at 83 Fed. Reg. 32,227 (July 12, 2018).

With this new attempt to justify the repeal, the agen-
cies have gone far beyond the initial 2017 notice, giving us a 
much better sense of how they will interpret the CWA going 
forward. In so doing, they have reinterpreted the CWA, its 
legislative history, and the applicable Supreme Court cases dif-
ferently from any prior administration.

The June 29 notice is 93 pages long, and a thorough analy-
sis of this complicated rulemaking is beyond the scope of this 
article. Instead, I will briefly summarize the agencies’ argu-
ments to invalidate the 2015 rule and highlight some of the 
shortcomings I see in that effort. (In the interest of full disclo-
sure, I was one of the authors of the draft 2015 rule. The final 
rule was promulgated after I left EPA.)

Reading the June 29 notice as a whole, it is clear that the 
agencies are working hard to discredit the 2015 rulemaking by 
questioning the legal rationale for significant nexus, the sci-
ence used to support the decision-making, the estimates on 
the potential increase in jurisdictional determinations, and 
other foundations of that rulemaking. It is unusual to see two 
agencies tearing apart their own prior rule this aggressively, 
highlighting all the perceived faults while doing nothing to 
defend their own recently promulgated rule. But tear apart 
they must if they are to justify a full repeal of the 2015 rule 
under the Administrative Procedures Act (APA).

First, consistent with the Trump administration’s focus on 
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states’ rights, the agencies have elevated CWA section 101(b) 
(states’ role in the CWA) to even status with section 101(a) 
(goal of the CWA is to protect the nations’ waters). Almost 
every court interpreting the CWA cites section 101(a) as 
the starting point of its analysis. Comparatively few courts 
have focused on section 101(b), for this reason: Congress 
made clear in the 1972 amendments to the CWA that the 
states shall continue to run most of the CWA programs, but 
with minimum federal standards and a broad federally man-
dated regulatory scheme to combat nationwide water quality 
problems.

That was the big change made by the 1972 amendments. 
Prior to 1972, the states were in charge (the June 29 notice 
incorrectly states at page 18 that the Corps was in charge), 
and water quality throughout the United States was very 
bad. Without minimum federal standards, the states were in 
a well-documented race to the bottom to avoid scaring away 
employers. Beach closures, algal blooms, and fish kills were 
common, and rivers were catching fire. Congress noticed. The 
1972 amendments set minimum federal standards and directed 
that the CWA apply to the waters of the United States. Congress 
recognized that water runs downhill, and often doesn’t respect 
state boundaries.

The agencies devote an entire section of the June 29 notice 
to the “potential impact on the federal-state balance.” This 
reflects the policy priorities of the Trump administration. The 
agencies question, for example, whether asserting jurisdic-
tion over waters within the 100-year flood plain is consistent 
with section 101(b). See June 29 notice at 77. This focus on 
states’ rights, however, seems to miss the point that water pol-
lution does not obey state boundaries. The 2015 rule asserts 
jurisdiction over waters that affect downstream navigable-in-
fact waters. What happens to Arkansas v. Oklahoma, 503 U.S. 
91 (1992), with this new approach? In that case, the Supreme 
Court held that EPA has the authority to apply water qual-
ity standards of a downstream state in issuing a permit to point 
source in an upstream state. If states’ rights become para-
mount, what happens to interstate waters? The entire purpose 
of the federal CWA is to protect the nations’ waters, which are 
largely interconnected, and which largely flow over state lines.

Second, the agencies look at United States v. Riverside Bay-
view Homes, 474 U.S. 121 (1985), SWANCC, and Rapanos 
in a new light. Consistent with President Trump’s February 
28, 2017, Executive Order 13,778, Restoring the Rule of Law, 
Federalism, and Economic Growth by Reviewing the “Waters 
of the United States” Rule, 82 Fed. Reg. 12,497, the agencies 
now emphasize Justice Scalia’s plurality opinion (relatively 
permanent waters) from Rapanos. The agencies also read Jus-
tice Kennedy’s concurring opinion much more narrowly than 
in the past, although it is not clear that they are completely 
abandoning the significant nexus standard. (They now have 
more incentive to do so with Justice Kennedy stepping down 
from the Court.) This will get interesting because every brief 
filed by the United States since 2006 has argued that either 
the Kennedy significant nexus test or the Scalia test can be 
used to assert jurisdiction, and the circuit courts have unan-
imously rejected interpretations of Rapanos that make the 
Scalia standard the sole test for jurisdiction.

The June 29 notice at page 40 states that the agencies’ 
long-standing “interpretation of significant nexus was expan-
sive and does not comport with and accurately implement the 
limits on jurisdiction reflected in the CWA and the decisions 
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of the Supreme Court.” While I am not free to disclose EPA’s 
deliberative process in crafting the 2015 rule that I worked 
on developing, I can say this: We were mindful of Kennedy’s 
language in Rapanos. We knew where the line was and con-
sciously stayed on the right side of it. The lengthy brief filed 
by the United States in the Sixth Circuit WOTUS litigation 
at the end of the Obama administration reflects that careful 
analysis. The agencies now will be faced with the challenging 
task of convincing the courts that everything said before was 
wrong.

Third, the June 29 notice flips on its head the agencies’ 
prior interpretation of aggregation, which is an important 
part of the Kennedy opinion in Rapanos. Aggregation allows 
smaller wetlands in the same geographic area (and arguably 
tributaries) to be analyzed collectively to determine whether 
they together have a significant nexus to downstream waters. 
The agencies now argue that they misinterpreted Kennedy in 
the 2015 rule, and that aggregation may not apply on the scale 
used in the 2015 rule.

The agencies similarly reversed direction on the connectiv-
ity report, which is the comprehensive, peer-reviewed science 
report that underpinned many of the findings to support the 
2015 rule. See June 29 notice at 50–54. The 2017 Depart-
ment of Justice brief filed in the Sixth Circuit heavily cites the 
report. The agencies now go to great lengths to discredit the 
report, to justify a new rule that does not protect all tributaries. 
This is because the report concluded that small intermittent 
and ephemeral headwater streams collectively have a signifi-
cant impact on downstream navigable-in-fact waters. Can the 
agencies now argue that section 101(b) of the CWA allows 
them to ignore well-documented science?

Fourth, the agencies state that the 2015 rule does not 
achieve its goal of regulatory certainty, yet the rule essentially 
never went into effect or was tested in the real world (it was 
in effect for a few weeks in parts of the country before it was 
stayed by the courts). After Rapanos, the old WOTUS defini-
tion became very difficult to implement. The 2008 Guidance 
was drafted by the Bush administration with no input from the 
EPA or Corps field offices, and it layered on confusion where 
none previously existed. I was an EPA lawyer when the 2008 
Guidance was issued, and we struggled to understand juris-
diction under that guidance document. It was (and is still) a 
challenge for the nonprofessional to understand, which is why 
the agencies promulgated the 2015 rule.

The agencies and the regulated community continue to 
expend excessive time and effort figuring out jurisdiction ques-
tions, especially in the arid West. It therefore is interesting 
that the agencies now argue that we must return to the 2008 
Guidance in the interest of “regulatory certainty.” In his recent 
article No Clarity in Sight for “Waters of the United States” 
(Trends, July–Aug. 2018, at 4), Neal McAliley writes that the 
Trump administration’s efforts at repeal will result in “a return 
to the regulatory uncertainty that prevailed from 2001 to 
2015” until the new rules are finally put into place.

Agencies can and do change policy directions between 
administrations, but they cannot do so without a proper foun-
dation. The June 29 notice shows that the agencies have an 
eye on future litigation because the notice attempts to build a 
better record to support the repeal. When challenged (as this 
rule will be), the agencies’ interpretation of the CWA will get 
Chevron due deference in the district courts––but only if it’s a 
plausible reading of the statute and if it’s not wholly inconsis-
tent with court precedent and prior agency pronouncements. 
The new reliance on section 101(b) will be tested in the 
courts. Also, the agencies built a robust record supporting the 
2015 rule that they now must explain away under the APA’s 
arbitrary and capricious standard.

Ultimately, though, it comes down to the Supreme Court. 
With Kennedy stepping down, the conservative members of 
the court now may have the five votes necessary to adopt the 
Scalia standard of jurisdiction. That would judicially rewrite 
the CWA to limit WOTUS to relatively permanent waters 
(RPWs), which would, in effect, exclude most of the headwa-
ters systems and all wetlands and other waters that do not abut 
an RPW. If that happens, the CWA will become a shadow of 
its former self––and we will be litigating new issues such as 
whether irrigation ditches are now point sources where they 
empty back into rivers because they would not be WOTUS. 
The Supreme Court has denied certiorari on WOTUS cases 
eight times since Rapanos, presumably not wanting to deal 
with another split decision. With Kennedy gone, that dynamic 
likely will change. 
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