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On March 18, 2016, the New York Times ran an arti-
cle about plans by the two leading GOP presidential 
candidates to eliminate or greatly scale back the 
Environmental Protection Agency (EPA). Talk of 

eliminating EPA also played a part in the 2012 presidential 
election cycle. Campaign rhetoric aside, the March 18 article 
led me to think: Can the president unilaterally abolish EPA, 
and, if yes, what would happen to the myriad statutory require-
ments assigned to EPA? Given that EPA either oversees or 
directly implements most federal environmental statutes, these 
are not trivial questions.

Dismantling an agency as large and complex as EPA has 
never been done before, so questions abound. Could other 
agencies assume statutory authority delegated to EPA? If EPA 
disappeared, would all of its regulations automatically lose the 
force of law? Or would they remain in effect, but be largely 
unenforceable because the entity authorized to enforce them 
no longer exists? Would Congress have to reappropriate funds 
given to EPA?

President Nixon created EPA on July 9, 1970, by transmit-
ting to Congress Reorganization Plan No. 3 under the stated 
authority of the Executive Reorganization Act, 5 U.S.C. 
Chapter 9. That reorganization plan moved programs from 
various agencies into the new EPA. For example, the Fed-
eral Water Quality Administration (FWQA) was part of the 
Department of the Interior (DOI). Its functions were moved to 
EPA, and the FWQA was abolished. Pre-EPA, pesticides were 
handled by three parts of the federal government: the Food 
and Drug Administration, DOI, and the Department of Agri-
culture, and all were consolidated with EPA in 1970. Section 
903(b) of the Executive Reorganization Act requires the pres-
ident to submit the reorganization plan to Congress, but the 
Act at the time did not appear to require Congress to act on 
it. In the case of Reorganization Plan No. 3, Congress took no 
action.

The question then is, can the president unilaterally abolish 
an agency that a predecessor created? The short answer in 2016 
appears to be a qualified yes. In 1970, Congress was not required 
to act on the submission of a reorganization plan. But Congress 
amended the Executive Reorganization Act in 1984 to require 
full House and Senate approval. See 5 U.S.C. § 906(a). The 
president can therefore theoretically reorganize an agency out 
of existence, but only if Congress approves. Recent history of 
congressional approval of anything as controversial as abolish-
ing EPA should not buoy the hopes of any president hoping for 
a formal congressional endorsement of his actions.

Even if Congress is willing to approve the president’s reor-
ganization plan, significant limitations remain. For example, 
reorganization may not abolish any “enforcement function or 
statutory program.” Id. at § 903(a)(2). All of the federal envi-
ronmental statutes contain enforcement provisions, many of 
which are delegated specifically to EPA. The Act does not 
allow an executive branch reorganization plan to have the 
effect of “abolishing or transferring an . . . independent regula-
tory agency . . .” 5 U.S.C. § 905(a)(1). EPA is an independent 
agency. The Act also does not allow a plan “authorizing an 

agency to exercise a function which is not expressly authorized 
by law at the time the plan is transmitted to Congress.” Id. 
at § 905(4). If a statutory power is delegated to EPA, can the 
president redelegate to DOI or the Department of Commerce? 
Section 907(a) appears to allow statutory authorities to be 
transferred to another agency, although the language of section 
907(a) is far from clear, and there is no case law interpreting it.

The bottom line is that there is a lot of uncertainty sur-
rounding abolishment of a large agency with so many powers 
delegated specifically to it. Abolishing or significantly reducing 
the size and authority of the EPA would likely require signifi-
cant legislation. Expect lots of lobbying and litigation.

The effect of the dissolution or scaling back of EPA on 
all of the statutes EPA is empowered to implement would be 
a very broad topic, so I will limit my analysis to the Clean 
Water Act (CWA), which is my area of expertise. The CWA 
is one of the cornerstone federal environmental statutes, and 
seeing how it would be affected by eliminating EPA may illu-
minate the larger question of how a non-EPA regulatory world 
might look. Assuming it is even possible to remove EPA from 
the equation without repealing or significantly amending the 
CWA, what would the CWA regulatory landscape look like 
without EPA? I will touch on just a few of the more obvious 
problems.

When Congress passed the CWA in 1972, it declared in 
section 101(d) of the Act, “Except as otherwise expressly pro-
vided in this chapter, the Administrator of the Environmental 
Protection Agency . . . shall administer this chapter.” With the 
notable exception of section 404—which is delegated to the 
Corps of Engineers—most, if not all of the authorities in the 
CWA are specifically assigned to the “Administrator.” This 
raises the question of whether the president has the author-
ity to re-delegate those authorities to another agency. The 
Comprehensive Environmental Response, Compensation and 
Liability Act (CERCLA), for example, grants its powers to 
“the President,” (see 42 U.S.C. § 9404(a)), which should allow 
him to place those functions where he wishes. But Congress 
was much more specific with the CWA. As noted above, sec-
tion 907(a) of the Executive Reorganization Act may allow for 
broad redelegation of powers, even when specifically delegated 
to the administrator of the EPA, but that is not clear.

If the president cannot redelegate his authorities under 
the CWA, problems quickly arise. The CWA was written 
as a federal-state shared arrangement. If the federal half of 
the equation is eliminated or substantially reduced, many of 
the EPA’s statutory obligations may go unfulfilled. Let’s first 
look at the National Pollutant Discharge Elimination Sys-
tem (NPDES) permit program, which is the backbone of the 
CWA. Forty-six states are authorized by the administrator 
to issue NPDES permits. Idaho, Massachusetts, New Hamp-
shire, and New Mexico remain the holdouts (with Idaho and 
Massachusetts currently seeking authorization). In those four 
states, EPA administers the CWA and issues all NPDES per-
mits. If EPA were eliminated, permit holders in those states 
would be the most immediately affected because there would 
be no agency to issue permits. If a permittee reapplies for a per-
mit prior to its expiration, under the Administrative Procedure 
Act, it is administratively extended until the agency acts on 
the application. If there is no agency to apply to for reissuance 
(NPDES permits have a life of five years), then arguably no 
administrative extension would be available, and the permittee 
would be discharging without a permit. Citizen suits against 
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unpermitted operators would quickly follow.
In the 46 states that issue their own NPDES permits, other 

problems would present themselves. Section 402(d)(2)(B) of 
the CWA requires EPA to conduct oversight of state-issued 
permits, and EPA may revoke an authorized state program 
under section 402(c)(3) if the state is not performing. If EPA 
disappears, authorized states would not be audited for compli-
ance with the terms of the authorization or with the CWA 
itself. Citizen groups could not petition the EPA to rescind 
noncomplying state programs, as they have in the past. See, 
e.g., Defenders of Wildlife v. EPA, 450 F.3d 394 (9th Cir. 
2006), rev’d, sub nom, Nat’l Ass’n of Homebuilders v. Defend-
ers of Wildlife, 551 U.S. 644 (2007). If citizens can’t petition 
EPA, who can they sue to rescind a program? Courts would 
be reluctant to order rescission if there is no agency to take 
EPA’s place. What federal agency would ensure that the states 
are complying with the terms of their NPDES permit program 
authorizations?

States are required to submit lists of impaired waters to 
EPA for approval under section 303(d). Waters on that list are 
subject to total maximum daily load (TMDL) plans, which 
the states are to prepare for approval by EPA. See 33 U.S.C. 
§ 1313(d)(1)(C). If the states do not create TMDLs where 
required, EPA is to issue them. If the states stopped writing 
TMDLs, citizens groups normally would bring a construc-
tive submission case (see, e.g., Scott v. Hammond, 741 F.2d 
992 (7th Cir. 1984), seeking an order to have EPA issue the 
TMDL). But what would happen if EPA were not there to fill 
in where the state has not acted? Also, EPA historically has 
been extraordinarily patient with the states that have delayed 
in implementing TMDLs. It is probably safe to assume that 
environmental groups will be less forgiving of state tardiness.

Section 903(a)(2) of the Executive Reorganization Act 
specifically prohibits abolishing enforcement programs, so it 
is unclear what would happen to CWA section 309, the prin-
cipal enforcement provision in the CWA. If citizens could 
still sue under section 505, one could argue that the enforce-
ment program had not been abolished, but citizens can only 
sue for ongoing violations. See Gwaltney of Smithfield v. Chesa-
peake Bay Found., 484 U.S. 49 (1987). Wholly past violations 
would go unpunished under federal law unless the enforce-
ment provisions were re-delegated. If citizens take the lead on 
the ongoing violations cases, payment of attorney’s fees would 
become the norm. The EPA does not recover its fees when 

enforcing. Also, a review of the case law shows that citizens 
groups routinely seek and win larger penalties under the CWA 
than does EPA. Ironically, elimination of the EPA may result 
in a sharp increase in the payment of penalties and attorney’s-
fees awards.

The 2016 EPA budget was $8.6 billion. Of that total, 41.9 
percent, or $3.6 billion, was passed through to the states and 
tribes to help them run their own environmental programs. 
Most state environmental agencies and many tribes rely heav-
ily on this funding source to operate. For example, the Idaho 
Department of Environmental Quality receives 57 percent 
of its funding from EPA. Each EPA region has a staff of pro-
fessionals whose job it is to administer these funds, to review 
grant proposals, and to ensure that the funds are properly allo-
cated and spent. This funding mechanism for the states and 
tribes takes place under several statutes. But the moneys given 
to the states and tribes specifically for CWA programs are 
rooted in several sections of that statute. See, e.g., 33 U.S.C. 
§§ 1256, 1263, 1281, 1288(f). Once appropriated, the presi-
dent is required to spend the money under the Impoundment 
Control Act. So dissolution or reduction in the size of EPA 
would require working around congressional appropriations. 
If EPA were eliminated, Congress could still appropriate state 
and tribal grant money, but would have to find a different 
funding mechanism.

As this brief discussion should make clear, it would be hard 
to uncouple the dismantling of the EPA from the repeal or 
wholesale amendment of the CWA. Removing the administra-
tor of the EPA from the implementation of the CWA would 
make it very difficult to continue regulation of many of the 
activities currently regulated under the statute. If it is possible 
to re-delegate those authorities, the reorganization would cer-
tainly be very disruptive for the regulated community. This 
raises the question of what would happen under CERCLA 
(which is largely run by EPA, and not the states), or the Fed-
eral Insecticide, Fungicide, and Rodenticide Act (would each 
state set its own pesticides standards?) or the Clean Air Act 
(how would state implementation plans be administered?), to 
name a few.  
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