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The United States’ Response to Pozsgai’s Motion to Disqualify 

Courts routinely deny requests to recuse themselves merely because a former 

law clerk is serving as an attorney in the litigation. See, e.g., Smalls v. Lee, No. 12-

cv-2083, 2016 WL 5334986, *17 (S.D.N.Y. Sept. 22, 2016) (and cases cited therein). 

That is because the fact that a judge’s former law clerk is representing a party in a 

case before the judge is not sufficient to make a reasonable person question the 

judge’s impartiality.  

Nonetheless, defendant Gizella Pozsgai now moves to disqualify the judge 

presiding over this matter based principally on the fact that undersigned counsel 

formerly served as her judicial law clerk more than fourteen years ago. The only 

evidence Pozsgai cites purportedly to distinguish this case from the routine situation 

of a former law clerk appearing before a judge is: 1) references in publications and 

speeches to the Court’s commendable efforts to mentor her law clerks; and 2) 

undersigned counsel’s acknowledgment that over the past fourteen years he has on 

occasion interacted with the Court in both professional and social contexts. (Pozsgai 

mischaracterizes this acknowledgment, including by falsely purporting to quote 

statements of undersigned counsel, as an “admission to an ongoing 14-year 
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‘professional and personal relationship’ with this Court.” Doc. 205-1 at 18.)   

The Court, of course, is free to make its own determination regarding the 

disqualification motion, and is fully aware of the nature and scope of undersigned 

counsel’s relationship with the Court. The United States submits this response to 

provide the Court with authorities that might ease the burden Pozsgai has imposed 

on the Court by filing this meritless motion.  

I. Background 

A. Procedural History 

This is, for all intents and purposes, a closed matter. Its resolution awaits only 

Pozsgai’s compliance with two final orders of this Court. The case began in 1988, 

when the United States brought this action under the Clean Water Act (“CWA”), 

alleging that defendants filled protected wetlands without a permit in violation of 33 

U.S.C. § 1311(a). Judge Fullam presided.1  

Defendants John (deceased) and Gisella Pozsgai owned (and Gisella continues 

to own) a fourteen-acre tract of land in Bucks County. After a number of proceedings 

and a finding of contempt, Judge Fullam entered final judgment on January 8, 1990. 

See United States v. Pozsgai, No. 88-6545, 1990 WL 1432 (E.D. Pa. Jan. 8, 1990). The 

Court: (1) determined that the Pozsgai property contained regulated wetlands; (2) 

declared that defendants’ filling activity violated the CWA; (3) permanently enjoined 

defendants from further filling at the Pozsgai site without first obtaining a permit; 

(4) approved the Corps’ proposed restoration plan as “feasible ... to remove the fill and 

restore the Pozsgai site to its wetland condition”; and (5) ordered the defendants to 

implement the Corps’ restoration plan as approved.2  
                                            
1 The case was reassigned from Judge Fullam to Judge Dalzell in 2011, and then 
further reassigned to this Court in 2016.  See Docs. 157 & 166. 
2 The Court denied defendants’ Motion for Reconsideration on June 18, 1991, holding 
that: (1) the Pozsgai site is protected wetlands; (2) the Pozsgais discharged 
“pollutants” into “water” under the CWA; and (3) no nationwide permit was 
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The Third Circuit affirmed, holding that the Pozsgai wetlands constituted 

“waters of the United States,” and, based on the “uncontradicted evidence,” held that 

the stream on the Pozsgais’ property was a tributary of the Pennsylvania Canal. 

United States v. Pozsgai, 999 F. 2d 719, 725-32 (3d Cir. 1993), cert. denied, 510 U.S. 

1110 (1994). Based on these findings, and on its rejection of the Pozsgais’ effort to 

classify their site as “isolated,” the Third Circuit held the Pozsgai site contained 

“adjacent” wetlands subject to regulation under the CWA. Id. at 733.3   

Defendants subsequently failed to comply with the Court’s judgment, 

continued to discharge additional unauthorized fill into wetlands, and the United 

States moved for an order of civil contempt. After additional briefing and evidence 

(including testimony) before the Court in 2006 and 2007, and after close consideration 

of the Rapanos Supreme Court decision (which re-examined what constitutes “waters 

of the United States” under the CWA), Judge Fullam found that the Pozsgai site 

constituted waters of the United States. See Doc. 147 & 148 (“Contempt Order”). 

Judge Fullam reasoned that “[u]nder Justice Kennedy’s definition, the defendants’ 

property constitutes wetlands. The plaintiff has produced evidence in its 

supplemental filings that show a path from the property here to navigable waters.” 

Id. at 4.4 The Contempt Order directed the defendants, among other things, to 

complete site remediation in accordance with the February 13, 1996 Restoration Plan 

to the satisfaction of the Corps within ninety days from the date of the Order.  

                                            
applicable to the Pozsgais’ discharges. See United States v. Pozsgai, No. 88-6545, 1991 
WL 111175 (E.D. Pa. June 18, 1991). 
3 In related criminal proceedings, a jury convicted Mr. Pozsgai of forty counts of 
unpermitted discharges, which the Third Circuit also affirmed.  
4 The court concluded its analysis and finding of contempt: “Even if the property could 
not be considered wetlands after the Rapanos decision, I find that the defendants 
exhausted all of their appeals, and a change in the law does not absolve them of 
contempt.  The defendants have violated the valid order of this Court and are 
therefore in contempt.” Contempt Order. 

Case 2:88-cv-06545-AB   Document 208   Filed 10/11/19   Page 3 of 12



4 
 

The Contempt Order imposed several sanctions in the event of defendants’ 

non-compliance. Those sanctions include, among others, authorizing the Corps to 

designate and obtain remediation by a third party and/or perform site remediation 

itself in accordance with the February 13, 1996 Restoration Plan of the Corps, “as 

that plan may be reasonably amended or adjusted by the Corps”; permitting the 

Corps to enter and inspect the site; imposing a protective buffer as designated by the 

Corps; assessing as a judgment lien against the property “all costs reasonably 

incurred in connection with the enforcement of this Order . . . including oversight 

costs of the Corps”; and imposing a deed restriction on the property site regarding “all 

areas remediated pursuant to this Order.”5 

Since then, Pozsgai still has not complied with the original judgment or 

subsequent Contempt Order, and approximately 6.8 acres of the Pozsgai site remain 

to be restored to comply with the Court’s directives.  

In an effort to reach a conclusive resolution, this Court referred the matter to 

Judge Strawbridge for mediation in April 2017.  

B. Involvement of Undersigned Counsel & Additional Proceedings 

While the matter was referred to Judge Strawbridge, AUSA David, who held 

primary responsibility for this matter, was promoted to Chief of the Civil Division of 

the U.S. Attorney’s Office for this District. In light of the new demands on AUSA 

David’s time, AUSA Jones was assigned to the matter in August 2018. Accordingly, 

AUSA Jones invested time in reviewing the case history and pertinent law, 

participated in numerous phone conferences with agency personnel, reviewed and 

                                            
5 Defendants appealed the Court’s March 2007 Order to the United States Court of 
Appeals for the Third Circuit, docketed as United States v. Pozsgai, No 07-1900. 
Appellants did not file an opening brief and the United States moved to dismiss for 
failure to timely prosecute. The Court of Appeals dismissed the case in an order dated 
February 6, 2009. 
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responded to Pozsgai’s voluminous filings, and prepared other correspondence and 

submissions.  

On September 13, 2019, Judge Strawbridge issued a Report and 

Recommendation recommending that the Court (Judge Brody) schedule a status 

conference. This followed several voluminous and sometimes improper filings by 

Pozsgai.  

At this time, with the matter likely being returned to Judge Brody for a status 

conference and potentially substantive rulings, undersigned counsel disclosed, in an 

abundance of caution, his prior clerkship. See Ex. A.6 Although undersigned counsel 

was under no obligation to make that disclosure, he wished to avoid Pozsgai’s counsel 

being surprised, and perhaps becoming unduly exercised, if the prior clerkship were 

to first come up at an in-person status conference with the Court. Id.  

Pozsgai responded with a six-page single-spaced and heavily-footnoted letter 

making various demands, with copies to United States Attorney McSwain and other 

U.S. Attorney’s Office supervisors. Ex. B. First, Pozsgai called upon undersigned 

counsel to withdraw his appearance. Id. at 1–5. Second, and in the alternative, 

Pozsgai requested “a list and description of all forms of contact and communication 

you have had with Judge Brody since the completion of your clerkship. These will 

include, but not be limited to, emails, birthday and holiday cards and letters, gifts, 

photographs, etc., as well as a list and description of all personal or social visits you 

have had with Judge Brody, whether in her chambers or at other private and public 

establishments, law clerk reunions, and the like.” Id. at 6. Third, Pozsgai requested 

copies of any written disclosures or notifications that Pozsgai’s counsel apparently 

assumes undersigned counsel provided to counsel in other cases presided over by this 

Court. 
                                            
6 Lettered exhibit references are to the exhibits attached to Pozsgai’s motion to 
disqualify. Doc. 205. 
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Undersigned counsel declined to withdraw, reasoning that no reasonable 

observer would question the Court’s impartiality under the circumstances. Ex D. In 

addition, counsel declined to provide the comprehensive list of contacts and 

communications Pozsgai’s counsel had requested. But, in the interest of disclosure, 

undersigned counsel noted that he had occasionally interacted with the Court over 

the past fourteen years in settings both social and professional. (To counsel’s memory, 

the social occasions consisted of a handful of lunches over the years and one or two 

instances of mutual attendance at large social gatherings. In addition, counsel 

attended a few “law clerk reunion” events, including the Court’s portrait unveiling. 

Undersigned counsel’s appearances as an attorney before the Court did not begin 

until he began as an Assistant United States Attorney in April 2015, and those 

matters have been approximately five or fewer in number.)  

Pozsgai’s motion to disqualify followed. In the meantime, Pozsgai has taken 

further steps to appeal to United States Attorney McSwain by disparaging the 

conduct of undersigned counsel. See Ex. 1 (“Please see the following court filing 

necessitated because of the failure of your AUSA to take the ethically and 

professionally proper course of action.”) (attaching motion to disqualify).  

II. Applicable Legal Standards 

A. A judge should not disqualify herself unless her impartiality 
might reasonably be questioned. 

Pozsgai moves to disqualify the Court under 28 U.S.C. § 455(a), which provides 

that a judge “shall disqualify himself in any proceeding in which his impartiality 

might reasonably be questioned.” The converse of this rule is that a federal judge has 

a duty to sit, unless there are grounds for recusal. See 13D FED. PRAC. & PROC. § 3549 

(3d ed.); Karakozova v. Univ. of Pittsburgh, No. 09cv0458, 2010 WL 2804518, at *5 

(W.D. Pa.) (“A judge in proper cases has a duty to recuse himself, but also has a 

concomitant obligation not to recuse himself in absence of valid reason for recusal.”).  
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When the asserted basis for impartiality is the judge’s relationship with a 

lawyer, “[t]he twofold test is whether the judge feels capable of disregarding the 

relationship and whether others can reasonably be expected to believe that the 

relationship is disregarded.” United States v. Murphy, 768 F.2d 1518, 1537 (7th Cir. 

1985) (quoting Advisory Op. No. 11, Interim Advisory Committee on Judicial 

Activities (1970)). The court must consider “whether an astute observer in [the legal 

or lay] culture would conclude that the relation between the judge and lawyer (a) is 

very much out of the ordinary course, and (b) presents a potential for actual 

impropriety if the worst implications are realized.” Id.  

A judge should consider “all the circumstances” in assessing whether a 

reasonable person would question the judge’s impartiality. Sao Paulo State of Fed. 

Republic of Brazil v. Am. Tobacco Co., 535 U.S. 229, 232 (2002). “[O]ther things being 

equal, the more common a potentially biasing circumstance and the less easily 

avoidable it seems, the less that circumstances will appear to a knowledgeable 

observer as a sign of partiality.” In re Allied-Signal Inc., 891 F.2d 967, 971 (1st Cir. 

1989) (Breyer, C.J.).  

B. No reasonable person would believe there is an appearance of 
impropriety in a former clerk appearing before a judge. 

Counsel is not aware of a single reported decision holding a judge should recuse 

herself simply because one of the attorneys before her is a former law clerk, and 

Pozsgai cites no authority to the contrary. By contrast, courts routinely hold that a 

former law clerk’s appearance does not create a reasonable appearance of partiality. 

See, e.g., Smalls, 2016 WL 5334986, *17 (“Courts routinely deny specious requests to 

recuse themselves merely because a former law clerk is serving as an attorney in 

some capacity in the litigation.”); MMG Fin. Corp. v. Midwest Amusement Park LLC, 

No. 06-929, 2009 WL 3245288, *2 (E.D. Wis. Oct. 7, 2009) (“The mere fact that a party 

is represented by a former law clerk to the Court does not constitute grounds for 
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recusal. . . . I have no more difficulty disagreeing with former law clerks than I do 

with the law clerks who work for me now.”); Morgal v. Maricopa Bd. of Supervisors, 

No. 07-0670, 2009 WL 1750510, *1 (D. Ariz. June 18, 2009) (“[C]ase law reflects that 

courts routinely permit their former law clerks to practice in front of them, provided 

that the law clerk has no intimate knowledge of the judge’s inclinations regarding the 

case.”); In re Murrell, No. 13-32400, 2014 WL 1675753, *5 (Bankr. W.D.N.C. Apr. 28,  

2014) (“Under neither 28 U.S.C. § 455 nor the Canon of Judicial Conduct is a former 

law clerk disqualified from practicing before a judge, nor do they require the judge to 

recuse himself or make the disclosure and seek a waiver from the parties.”); Smith v. 

Pepsico, Inc., 434 F. Supp. 524, 526 (S.D. Fla. 1977) (contrasting precedent involving 

recusal of judges from cases involving their former law firms, and stating, “Although 

the working relationships between a judge and the judge’s law clerks are admittedly 

close and considerable mutual respect is traditionally the case. . . the past association 

by itself is less strong than the closeness of a law partnership which often endures 

for many years and entails mutually inherent risks to fortune and honor.”); ” In re 

Cooke, 160 B.R. 707, 707 (Bankr. D. Conn. 1993) (“The fact that a judge’s former law 

clerk is representing a party in a case before the judge is not sufficient to make a 

reasonable person question the judge’s impartiality.”).  

Even aside from the fact that no astute observer would question the propriety 

of a law clerk appearing before a judge, there are sound practical reasons counseling 

against judicial disqualification based on the appearance of a former clerk. 

Disqualification would penalize law clerks for their service to the judicial system, and 

cause judges to suffer a limitation in their recruitment of future law clerks. See MMG 

Fin. Corp., 2009 WL 3245288, at *2; Smith, 434 F. Supp. at 526. As to the United 

States Attorney’s Office in particular, the ranks of Civil and Criminal AUSAs are, 

perhaps unsurprisingly, filled with numerous former Eastern District of 

Pennsylvania and Third Circuit clerks. It would create needless administrative 
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burdens to screen all former-clerk AUSAs from cases involving former judges. 

Moreover, judicial disqualification in one instance based on a former clerkship would 

inevitably lead to a flood of frivolous disqualification motions in civil and criminal 

matters alike. 

None of the circumstances are present here that have led courts even to 

question the propriety of presiding over a case in which a former clerk represents a 

party. Such questions have most commonly centered on whether a “cooling off” period 

is required after the completion of a clerkship. See, e.g., Ghee v. Artuz, 285 F. Supp. 

2d 328, 330 (E.D.N.Y. 2003) (establishing for itself a prospective rule disqualifying 

law clerks from appearing before judge for a period of one year following clerkship); 

Olmstead v. CCA of Tenn., LLC, 2008 WL 5216018, at *1 (S.D. Ind. Dec. 11, 2008) 

(“My practice has been to apply a one-year cooling off period to cases involving former 

law clerks. A lifetime disqualification, as plaintiffs seem to demand, would be 

unwarranted.”); Paws for a Treat LLC v. Christmas Tree Shop, No. 05-CV-1304, 2006 

WL 236750, at *2 (D. Conn. Jan. 24, 2006) (“Many judges begin hearing cases in 

which their former law clerks appear within one year after the clerkship. I wait two 

years, but am unaware of any authority suggesting that a period of more than two 

years should be observed.”); United States v. Hollister, 746 F.2d 420, 425–26 (8th Cir. 

1984) (holding that recusal was not required when a former clerk appeared as a 

prosecutor only three months after the end of the clerkship). And, in one case, a judge 

disqualified himself when he was obligated to evaluate the credibility of a former law 

clerk’s sworn grand jury testimony, a “vital issue” in the case. United States v. 

Ferguson, 550 F. Supp. 1256, 1260 (S.D.N.Y. 1982).  

Here, undersigned counsel completed his clerkship more than fourteen years 

ago, has no knowledge of the Court’s views of this case, and will not be a witness in 

the matter. Nor is there any apparent pertinence to the speeches and publications 

cited in Pozsgai’s motion. Those establish that the Court commendably devotes 
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considerable effort to developing the legal skills and personal integrity of the 

numerous clerks passing through her Chambers. They do not plausibly raise a 

question of the Court’s impartiality in deciding this matter. 

C. Occasional social or professional interactions between a judge 
and an attorney do not create an appearance of impropriety. 

“In today’s legal culture, friendships among judges and lawyers are common. 

They are more than common; they are desirable.” Murphy, 768 F.2d at 1537. 

Accordingly, many courts have held “that a judge need not disqualify himself just 

because a friend—even a close friend—appears as a lawyer.” Id. It is only in the 

extraordinary case—such as a judge with plans to vacation with a litigating attorney 

immediately following a trial—where judicial disqualification based on friendship 

with an attorney may be required. Id. at 1538 (“These close friends had made 

arrangements before the trial began to go off to a vacation hideaway immediately 

after sentencing.”); cf. Leja v. Schmidt Mfg., Inc., No. 01-5042, 2010 WL 2571850, *2 

(D.N.J. June 22, 2010) (“[D]uring the course of 31 years on the bench, I have 

developed numerous personal friendships with members of the Bar and have 

participated in many charitable, legal and public service organizations in which 

lawyers, law firms and other judges have participated. . . .To permit such associations 

to become grounds for recusal would either push judges towards a hermit like 

existence or open the floodgates to recusal motions.”) (discussing Cty. of Hudson v. 

Janiszewski, 351 F. App’x 662, 668 (3d Cir. 2009) & Marcavage v. Bd. of Trustees of 

Temple Univ., 232 F. App’x 79, 82 (3d Cir. 2007)); Paws for a Treat LLC, 2006 WL 

236750, at *2 (“These types of relationships . . . are commonplace in the courts and 

no one could reasonably [] suggest they give rise to the need to recuse.”); In re Cooke, 

160 B.R. at 708 (“A judge’s friendship with a lawyer appearing before the judge does 

not give rise to an appearance of partiality unless that partiality is ‘very much out of 
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the ordinary course, and . . . presents a potential for actual impropriety if the worst 

implications are realized.’”) (quoting Murphy, 768 F.2d at 1537).   

Here, the relationship between undersigned counsel and the Court—though 

certainly valued by counsel—is within the ordinary scope of a judge/former law clerk 

relationship. As noted, undersigned counsel and the Court have shared occasional 

lunches since the clerkship concluded in August 2005, and have been mutually 

present at a small number of larger social gatherings, including the Court’s “law clerk 

reunions” and portrait unveiling. These social and professional contacts do not afford 

a reasonable basis to question the Court’s impartiality.  

III. CONCLUSION 

For these reasons, the Court should deny Pozsgai’s motion to disqualify.  

 
 
     

Respectfully submitted, 
 

Dated: October 11, 2019  WILLIAM M. McSWAIN 
United States Attorney 

  
 
/s Susan R. Becker for GBD  
GREGORY B. DAVID 
Assistant United States Attorney 
Chief, Civil Division 

 
 
 
 
 
 

 
 
/s Landon Y. Jones III   
LANDON Y. JONES III 
Assistant United States Attorney 
615 Chestnut Street, Suite 1250 
Philadelphia, PA 19106-4476 
landon.jones@usdoj.gov 
(215) 861-8323 (Direct) 
(215) 861-8618 (Fax) 
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Certificate of Service 
 

I certify that I have on this date filed the foregoing response to Pozsgai’s motion 

to disqualify electronically with the Court and the document is available for viewing 

and downloading from the ECF System. Electronic service of the Notice of Electronic 

Case Filing generated by the ECF System constitutes service of the filed documents 

on the following parties who have consented to electronic service: 

Lawrence A. Kogan 
100 United Nations Plaza, Suite #14F 
New York, NY 10017 
lkogan@koganlawgroup.com 
 

David Sowerbutts 
The Atrium, 4 Terry Drive, Suite 4 
Newtown, PA 18940 
dsowerbutts@liebmannfamilylaw.com 

Counsel for Defendant Gizella Pozsgai 
 

 
 
 

/s Landon Y. Jones III    
Landon Y. Jones III 
Assistant United States Attorney 

Dated: October 11, 2019 
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